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LEGAL SERVICES CORPORATION

THURSDAY, FEBRUARY 28, 2002

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:13 a.m., in Room
2141, Rayburn House Office Building, Hon. Bob Barr [Chairman of
the Subcommittee] presiding.

Mr. BARR. Good morning. The Subcommittee on Commercial and
Administrative Law will come to order.

This Subcommittee meets today to conduct oversight of the Legal
Services Corporation, which was created in 1974 by the Legal Serv-
ices Corporation Act as an independent, nonprofit, nonpartisan
legal services provider.

The Corporation receives Federal funding of approximately $300
million per year. The original intent of the legislation establishing
the agency was to provide necessary legal services to the poor of
this country. This Subcommittee remains supportive of this goal.

However, since its inception, this program has been plagued with
problems and controversy and remains so today.

Today we are going to discuss a number of important issues,
among them the following: Has an effective system of competition
been implemented by the Corporation, and how is this system
working? Are the decisions of the Erlenborn Commission, particu-
larly with respect to the H-2A agricultural guest worker program,
impacting the country’s agriculture community? And if so, how?
Have Legal Services Corporation grantees been maintaining pro-
gram integrity as required by regulations? Or is the problem we
saw in the 1980’s, known as mirror corporations, seeing a resur-
gence? What types of changes have been made by Legal Services
Corporation grantees to clean up the case-overcounting problem de-
scribed at length in the GAO’s 1999 report?

We're going to talk about the Supreme Court’s decision last term
in the case of Legal Services Corporation vs. Velazquez and discuss
the related follow-up case of Dobbins vs. Legal Services Corpora-
tion.

Over two decades, Congress has listened to complaints about
Legal Service lawyers who were not serving the needs of the poor
but rather were using taxpayer money to fund liberal political and
ideological causes. In response to these complaints, in 1996 Con-
gress passed a series of reforms and restrictions regulating the
Corporation and the work of its grantees.
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Now, almost 6 years later, since those reforms were passed, it is
time for Congress to consider seriously the question of whether
these restrictions have been effectively implemented, whether there
has been full and complete compliance by the grantees within the
legal restrictions, and, moreover, what role the Board of Directors
has played in all of this.

As we meet today, Congress continues to hear complaints about
the true mission of Legal Services lawyers and how the reforms are
being violated or circumvented.

This Subcommittee last met in 1999 to consider the results of an
investigation by the LSC Inspector General, who was the first to
uncover somewhat astounding discrepancies between the number of
cases reported to Congress and the number of cases actually han-
dled. Then, at the request of the Congress, the General Accounting
Office issued a report highly critical of the Corporation when a ran-
dom sampling of the Legal Services Corporation’s five largest
grantees found an astounding 30 percent of cases reported—that
were reported as handled to the Congress were questionable—some
cases counted as many as 18 times.

These case-handling statistics are extremely important to Con-
gress as they are used by both Congress and the LSC in the appro-
priations process.

Today the Subcommittee is interested in hearing what the Cor-
poration has done to assure the accountability of its grantees.

Another area on which the Subcommittee will focus is the ques-
tion of how the congressional mandate to the Corporation to imple-
ment an effective system of competition is proceeding. The critical
questions we must ask include whether the system is working to
promote competition among potential recipients in an effort to as-
sure the most-worthy grantees are awarded these Federal grants,
and, secondly, will the program recipients provide the best service
at the best price? Next, Congress will revisit the problem our agri-
cultural communities continue to experience, especially with the H-
2A or agricultural guest worker program.

We will have with us today Mr. Bremer, from my home State of
Georgia. Dan Bremer is an administrator of the agricultural guest
worker program and has experienced firsthand the frustration of
dealing with the Legal Services lawyers.

Those of you familiar with the H-2A program, which is, coinci-
dentally, considered the so-called “clean jeans” of the agricultural
programs within the Department of Labor, is a program contin-
ually targeted by numerous lawsuits—lawsuits which threaten the
prosperity of our agricultural communities, especially our family
farmers.

For example, Dan Bremer approached Legal Services prior to any
litigation, desiring to work with Legal Services to address any
problems without costly litigation. For this effort, in just over a
month, a Legal Services lawsuit was filed.

Why are the American agricultural communities targeted in this
way? Perhaps because the activist Legal Service lawyers’ true
agenda is to see the guest worker program eliminated in favor of
unionized labor.

This example is even more problematic when we consider that
Mr. Bremer’s own secretary, although client eligible, was turned
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down when she sought representation for recovery of child support
payments from with the Georgia Legal Services program. They
wrote to her, and I quote: “Due to limited resources and staff, this
office is unable to assist each person who requests representation.”
Yet the Georgia Legal Services program continues to find the time
to harass our farmers with costly and frivolous lawsuits.

Clearly, this was not the way Congress intended the program to
work. And in every way, this practice violates the very spirit of the
legislation.

The Subcommittee will also want to ask questions about whether
there is a resurgence of the problem noted in the 1980s, commonly
known as mirror corporations. Basically, we have a situation in
which grantees refuse to accept government money so they can en-
gage in congressionally restricted activities. However, they then do
such things as share office space, equipment, and even personnel
with LSC grant recipients.

More troubling, however, is the fact that the Board of Legal
Services has found that these arrangements do not violate the
“physically and financially separate” requirements set out in the
regulations.

Let me be very clear: We are not here today in any way to inti-
mate that the poor of this country do not need legal services. We
are supportive of this goal. There are low-income Americans who
need representation in spousal and child abuse cases, low-income
Americans who need representation in eviction and foreclosure
cases, and low-income Americans who need representation in con-
sumer cases, such as bankruptcy and collection issues.

These are all very legitimate circumstances in which low-income
citizens require legal assistance, and these are precisely the types
of work Congress intended to fund and supports. However, the use
of Federal taxpayer dollars, particularly in a time of an economic
slowdown, to fund political and ideological causes is not justified.

We will examine the results of the Erlenborn Commission inter-
preting section 504 of the 1996 restrictions. The Commission essen-
tially changed congressional statutory language regarding the rep-
resentation of aliens who are outside of the United States from “is
present” to “was present.”

The integrity of this program depends on full, consistent, and ac-
tual compliance with all Federal laws and regulations, not finding
lawyer-related activities to find technical ways to circumvent those
mandates.

President Bush has requested level funding of $329 million for
fiscal year 2003 for LSC. However, this should not send a green
signal to either the Corporation, the Board of Directors, or its
grantees, that Congress will turn a blind eye to any continuing vio-
lations or circumvention of the mandated restrictions.

Congress has been informed by the White House that President
Bush will be announcing his 11 Board nominees shortly. This hear-
ing should serve as notice to the incoming Board that Congress has
significant concerns with the Corporation, and its grantees, and
will continue to monitor the LSC very carefully to ensure it fulfills
its original mission fully and lawfully.
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At this time, I'd like to recognize the distinguished Ranking
Member of the Subcommittee for any opening remarks he might
care to make. The gentleman is recognized.

Mr. WATT. Thank you, Mr. Chairman.

I'll be brief, because I want to get on to the witnesses. I do want
to make two or three points.

Number one, it is clearly a role of this Subcommittee and the full
Judiciary Committee to provide oversight to the Legal Services
Corporation, and I applaud the Chairman of the Subcommittee for
convening this hearing today to pursue that objective and serve
that role that we appropriately play.

Number two, while we have a very important role to play in the
oversight of the Legal Services Corporation, as we do in a number
of other agencies and—of government and of other agencies that
are not directly under the government, we should keep in mind
that the Legal Services Corporation has its own Board of Directors
and that our role is oversight and not micromanagement.

Number three, I want to make the point that I believe that the
combination of the Legal Services Corporation and other non-
governmental legal services type organizations and the legal—and
the public defender program on the criminal side play perhaps
among the most important roles that any organizations and institu-
tions play in our society, because people who are without funds and
cannot afford legal representation, either on the civil side or on the
criminal side, deserve to have their day in court, just as people who
can afford access to the courts deserve to have their day in court.
And to the extent that we undermine or undercut the ability of
people to get into our court system and receive the kind of justice
that our Nation stands for, people will find ways outside the ac-
ceptable process to assert prerogatives that they believe they have.

And so I think our access to justice, a substantial part of which
for poor people is provided through the Legal Services Corporation
and for criminal defendants is provided through the public de-
fender service, provides among the most important services that
our government can provide, helping dispense justice and helping
people perceive that they are dealt with justly in our democratic
and capitalist entities in this country.

Finally, I would say to you that it has not gone unnoticed by me
that, despite our best efforts, we are still serving—based on reliable
estimates that I was not involved in preparing, but somebody spent
some time to prepare—at best, we are providing approximately 20
percent of the need that is out there. We are meeting approxi-
mately 20 percent of the need.

And that’s positive for the 20 percent that are receiving the serv-
ices but sends a very, very troubling message to the other 80 per-
cent of poor people who would like the same kind of access to jus-
tice and are not being able to afford it. That problem exists on the
civil side through Legal Services. I think it is dramatically begin-
ning to exist on the criminal side, because of substantial increases
in prosecutorial staff vis-a-vis the staffs of the public defender serv-
ices.

We are not here today to discuss that, but I want to put on
record that I think that we ought to be trying to have some hear-
ings about how we address providing services to the other 80 per-
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cent that all of us concede—maybe all of us don’t concede we ought
to be providing services to—but I believe we should be providing
services to, as a Nation, if we are going to live out our creed to pro-
vide justice for all.

I thank the Chairman for convening the hearing, and I look for-
ward to hearing the witnesses, and thank them for being here to
help us pursue our oversight responsibilities.

I yield back.

Mr. BARR. I thank the gentleman from North Carolina.

I'd like to, at this time, recognize the distinguished gentleman
from Pennsylvania, the former Chairman of this Subcommittee,
who has laid the groundwork over the past three congresses for
many of the reforms and has done an outstanding job in his capac-
ity as a former Chairman of the Subcommittee to conduct appro-
priate oversight. The gentleman from Pennsylvania is recognized.

Mr. GEKAS. I thank the Chair, and I wish to commend the Chair
for assembling such a distinguished group of witnesses, because
they carry with them, just by their presence, the historical back-
ground of the entire situation surrounding Legal Services Corpora-
tion, all its problems, all its assets, all its accomplishments, all the
detriments that are attributed to it. All of this is replete in the
forthcoming testimony. I'm eager to hear it, and I will participate
in the session to ask some questions that follow.

I yield back the balance of my time.

Mr. BARR. I thank the distinguished former Chairman.

Are there other Members that wish to make an opening state-
ment or shall we proceed with the witnesses? Thank you.

Of course, Members will have an opportunity to submit addi-
tional materials, including statements, as will the witnesses. Any
materials that the witnesses have that we do not get to today, ei-
ther because of the press for time or because additional materials
become available, will be entered as part of the record.

Counsel, how many days will the record remain open for addi-
tional materials?

For five business days. So if the witnesses would keep that in
mind, we certainly welcome as much material as you would like to
make available to us, to ensure that we have as full a record as
possible.

Mr. WATT. Seven days is

Mr. BARR. Seven days? Do I hear seven? [Laughter.]

Sold. We've got 7 days.

Mr. WATT. Can I get an eight? [Laughter.]

Mr. BARR. This morning the Subcommittee is honored to have a
very distinguished panel to share their views with us on the Legal
Services Corporation. I will first introduce the entire panel of four
gentlemen in the order of their testimony. We will then proceed to
hear from the entire panel in that order.

Members will each be given 5 minutes then to ask questions of
the witnesses. And depending on the floor schedule and additional
questions, we may have an additional round.

We understand that former Attorney General Ed Meese has to
leave early to chair a committee or panel on homeland security.

Is that correct, Mr. Meese?

Mr. MEESE. Yes, it is.
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Mr. BARR. Understanding that that is of more than passing in-
terest to all of us, we certainly understand that, and we appreciate
your taking the time, as with the other witnesses as well, to be
with us here today. And we will be respectful of your need to leave
by about 11 o’clock.

And if Members could keep that in mind, so if there are any par-
ticular questions that they would like posed to Attorney General
Meese, we will certainly make accommodations to do those and
take those questions before you leave, Mr. Meese.

As is the Subcommittee’s practice, each witness is requested to
limit their opening statement to 5 minutes. The entire written
stateﬁnent, as I mentioned, will be made a part of the official
record.

Our first witness is the Honorable Edwin Meese, former Attorney
General of the United States. Mr. Meese presently serves as the
Ronald Reagan Distinguished Fellow in Public Policy at the Herit-
age Foundation and as a visiting fellow at the Hoover Institution
at Stanford University. Mr. Meese has held numerous legal posts
during his distinguished career, in addition to serving as Attorney
General and Counselor to former President Reagan. He also served
as Chairman of the Domestic Policy Council and the National Drug
Policy Board. He has practiced law, been a business executive, edu-
cator, lecturer, and prosecutor. He is a graduate of Yale University
and received his law degree from the University of California-Berk-
ley. Mr. Meese continues to write and lecture widely on a variety
of legal and related issues.

I would also note that, for many years, General Meese has par-
ticipated in working very closely with and trying to coordinate and
help direct the activities of many public interest law firms across
the country. And that, I think, gives him special expertise to pro-
vide advice and counsel to the Congress regarding the Legal Serv-
ices Corporation.

We welcome you, Mr. Meese, to this Subcommittee this morning.

To General Meese’s left is another very distinguished former
Member of Congress, the Honorable John Erlenborn, the current
President of the Legal Services Corporation. Mr. Erlenborn has
served on the Board of the Corporation as Vice President, after ap-
pointment by Presidents of both parties, first by President George
H. W. Bush in 1989 and then on reappointment by President Bill
Clinton in 1995. In addition to being a Member of the House of
Representatives for some two decades, Mr. Erlenborn was one of
the floor managers of the legislation that originally created the
Legal Services Corporation in 1974.

Mr. Erlenborn is currently in private practice here in Wash-
ington, D.C., and is an adjunct professor at Georgetown University
Law Center. After receiving his law degree from Loyola University
in Chicago, he served as an assistant State’s Attorney in Illinois,
before beginning his lengthy and very distinguished public service
career as a State legislator and later a Member of Congress.

Mr. Erlenborn, there is no person here more appropriate to ad-
dress the issues regarding Legal Services Corporation than your-
self, and we appreciate you're taking time from a very, very busy
workload, including serving as President of Legal Services Corpora-
tion, to be with us today and share your views and expertise.
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The next witness is Kenneth Boehm, the chairman of the Na-
tional Legal and Policy Center. In that capacity, he has organized
the Legal Services Accountability Project, which has documented
hundreds of questionable cases brought by Legal Services lawyers,
and he has testified previously before Congress on abuses within
the Federal Legal Services program.

Mr. Boehm has previously served at the Legal Services Corpora-
tion as an assistant to the president and counsel to the Board. He
also held a position as Director of the Office of Policy Development
and Communications.

Mr. Boehm received his undergraduate degree from Penn State
University and his law degree from Widener University School of
Law.

Mr. Boehm, we appreciate your being with us today and bringing
your expertise, both from the inside and the outside, to bear on this
matter.

Our final witness today is yet another distinguished gentleman
with a long history and knowledge of and service with Legal Serv-
ices, L. Jonathan Ross. He is testifying today on behalf of the
American Bar Association. He is currently chair of the ABA’s
Standing Committee on Legal Aid and Indigent Defendants.

Mr. Ross has been an active member of the ABA for more than
three decades and has been involved in Legal Services activities
since his days in law school.

He has more than 35 years’ experience in the legal services field
and serves as director of Litigation and Family Law in his private
practice in Manchester, New Hampshire.

Mr. Ross is a graduate of Hobart College and received his law
degree from Georgetown University and a Master’s in Law from
Harvard Law School.

Mr. Ross, we very much appreciate your being with us today and
lending your considerable expertise to the work of this Sub-
committee and the entire Congress. Thank you.

At this time, I'd also before—excuse me, General Meese.

Before we turn to the witnesses, I'd like also to welcome three
representatives from the Georgia Growers Association, Dan
Bremer, Danny William and Kent Hamilton.

Gentlemen, we appreciate very much your being with us today.

The Georgia Growers—if they could stand, please? Thank you
very much, gentlemen.

The Georgia Growers Association is one of the many organiza-
tions across the country representing members that have been
forced to spend vast amounts of money and time defending mali-
cious lawsuits that do not fall within the spirit of the Legal Serv-
ices Corporation congressional mandate. We welcome these gentle-
men and will have their statement entered into the record.

[The prepared statement of the Georgia Growers Association fol-
lows in the Appendix]

Mr. BARR. I would also state that I know these gentlemen, Mr.
Erlenborn, are very concerned about retaliatory action against
them, and I know that that is of great concern to you and would
appreciate your attention, if there are any, for any problems along
those lines.
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With that, General Meese, we’re happy and honored to have you
with us today, and you would—if you would, please, proceed with
your opening statement.

If all the witnesses could bear in mind that the technology before
us is not 21st century; they have to pull the mikes very, very close
and make sure that they’re on, so that the court reporter is able
to pick up every pearl of wisdom.

STATEMENT OF THE HONORABLE EDWIN MEESE, CHAIRMAN,
CENTER FOR LEGAL AND JUDICIAL STUDIES, HERITAGE
FOUNDATION

Mr. MEESE. I think it’s on now. Mr. Chairman and Members of
the Subcommittee, thank you for inviting me to testify at this hear-
ing today on the Legal Services Corporation.

Let me say that at the Heritage Foundation, which, as the Chair-
man mentioned, I'm currently located, I'm chairman of the Center
for Legal and Judicial Studies at that Foundation. The Heritage
Foundation, I might add, in accordance with your rules, is a public
policy research and educational organization operating under
501(c)(3) of the Internal Revenue Code. It is privately supported
and receives no funds from the Federal Government.

At the outset, let me say that I have great respect for Mr. Erlen-
born sitting here with me and personally know some of the mem-
bers of the LSC board. But concerns about the program still con-
tinue and about the Legal Services Corporation as an institution.

My testimony today is directed primarily at the importance of
the LSC Board in controlling a taxpayer-funded program that is
very susceptible to abuse by ideologically oriented lawyers at the
level, often far from Washington, DC, where litigation actually
takes place.

A few examples are instructive, but by no means exhaustive, of
this need for firm controls.

One of the situations that kind of illustrates this and gives a
legal background for it was the case in which the Regional Manage-
ment Corporation filed an administrative complaint with the Legal
Services Corporation, accusing lawyers of that organization of im-
properly lobbying the South Carolina State Legislature in violation
of both Federal law and LSC guidelines.

After the complaint was dismissed by the LSC, the Regional
Management Corporation sought judicial review. The trial judge
found that LCS had failed to fully investigate the charges and that
they did not have a rational basis for determining that the lawyers
involved did not violate Federal law. But when the case went up
on appeal, the appellate court ruled that the—that, ultimately, be-
cause it was a private corporation as set up by Congress, was not
subject to judicial review, and, therefore, the oversight was totally
by the LSC board, and ultimately congressional oversight, which is
taking place today.

This illustrates, I think, the importance, then, of the Board car-
rying out its responsibilities.

Another case—situation that, I think, is important has to do with
the issue of competition. One of the things, if you look at the situa-
tion in grants in most communities, there still is but a single appli-
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cant for the grants and competition still remains, I think, some-
what far from what Congress had intended.

Perhaps the most serious recent problem, which involves—which
the Chairman referred to in his opening remarks, have to do with
issue of representation of aliens. In spite of the congressional prohi-
bition, the LSC and LSC recipients sent letters to a number of
farm workers in Mexico in 1998 and traveled there actually to re-
cruit potential clients for lawsuits against American farmers. When
this illegal activity was uncovered, and pressure was brought to
bear, the LSC cut off funding to the offending group. But the group
merely reopened under a different name, which over the past sev-
eral decades has actually been a regular tactic of the grantees, and
that is, when found to be violating Federal laws, they simply open
through subterfuges and under different names.

Following this, the Legal Services Corporation convened a special
commission to determine the meaning of the phrase “is present in
the United States,” and defined it to mean “is now or once was
present.” As a result, suits are being brought on behalf of aliens
living in Mexico more than a year after those foreign nationals left
employment in the United States.

I might point out that this is one of the most serious issues, be-
cause most litigation in this country is controlled by economic fac-
tors. But when the deep pocket of the Federal Government enters
into the litigation, that puts a thumb on the scales of justice, and,
therefore, again, it’s—the persons who are sued are often at an ex-
treme disadvantage.

I see that my time is almost up. There are other examples that
I could give, which are contained in my testimony, which, as I un-
derstand, Mr. Chairman, will be made a part of the record.

But let me say that the—it is important, I feel, that the reforms
which have been initiated by Congress as recently as 1996 need to
be monitored so that the taxpayer-funded Legal Services Corpora-
tion is not used to the detriment of other citizens in this country
and is used for the proper purpose for which it was intended, and
that is to handle the routine legal matters of low-income people in
the United States.

I thank you for the privilege of being with you this morning.

[The prepared statement of Mr. Meese follows:]

PREPARED STATEMENT OF EDWIN MEESE III

Good morning Mr. Chairman and Members of the Subcommittee and thank you
for inviting me to testify at this oversight hearing on the Legal Services Corporation
(LSC). For the record, I served as the United States Attorney General from 1985-—
1988; I am currently the Chairman of the Center for Legal and Judicial Studies at
The Heritage Foundation.

The Heritage Foundation is a public policy research and educational organization
operating under Section 501(c)(3) of the Internal Revenue Code. It is privately sup-
ported, and receives no funds from government at any level, nor does it perform any
government or other contract work. In 2001, The Heritage Foundation received 93%
of its funding from its approximately 200,000 individual supporters. The remaining
7% came from investment income, publication sales, and corporate contributions.

At the outset, let me make it clear that I believe in serving the legal needs of
the poor, and the responsibility of the legal profession to ensure that no one goes
without necessary legal representation because of the inability to pay. I have stood
as a firm advocate for this position and have sought to promote public interest law
throughout my professional career.

The issues before the subcommittee this morning, as I understand, relate to safe-
guarding the taxpayer-provided funding that has been made available to the Legal
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Services Corporation through congressional appropriations, and to make sure that
such funds are properly used for the legitimate purpose of providing legal assistance
to low-income individuals in civil matters.

The Legal Services Corporation, formed by the 1974 Legal Services Corporation
Act to provide publicly-funded, non-political legal services to poor Americans, has
been a source of controversy since its inception. Over the years, evidence mounted
that the Corporation was pursuing a political agenda at the expense of its original
mission. In 1996, Congress attempted to refocus and reform LSC by adding specific
statutory restrictions on political activities as a condition of further LSC funding.

More than five years later, it is now clear that the LSC Board of Directors, in
spite of repeated assurances to Congress of its commitment to implement and en-
force these reforms, has been either grossly negligent in its supervision or has cho-
sen to obstruct them. A few examples are instructive, but by no means exhaustive,
of the lack of proper controls.

In 1996, one of the primary targets of congressional reform was the use of legal
services funds for lobbying instead of representation. That same year, Regional
Management Corporation (RMC) filed an administrative complaint with LSC accus-
ing legal services lawyers of improperly lobbying the South Carolina state legisla-
ture in violation of federal law and LSC guidelines. After LSC dismissed the com-
plaint, RMC sought judicial review of the decision.

Judge Henry Herlong ruled that “LSC failed to fully investigate RMC’s charges”
and that “LSC did not have a rational basis for determining that [the LSC lawyers]
did not violate federal law.” * The judge pointed out that the alleged client had never
requested such lobbying, that the legal services lawyer acknowledged that she had
never spoken with the client about her lobbying efforts and was not familiar with
any of the client’s specific legal problems, and finally, that the alleged client was
not e(\irezn a current client of the legal services association when the lobbying oc-
curred.

LSC appealed the decision on the grounds that, as a private corporation, it is not
subject to judicial review. The appeals court agreed and ruled that the protection
of individuals harmed by illegal, LSC-funded lobbying depends entirely upon over-
sight by the LSC Board and “ultimately, congressional oversight.”3 Given the dis-
trict court’s findings, however, it appears that oversight by the current LSC Board
amounted to no protection at all in this case.

The extent of misfeasance and failure to render accurate reports by LSC grantees
has been documented by investigations conducted by the General Accounting Office.
The credibility and integrity of the legal services program has been jeopardized by
this failure of supervision and accountability, which is the direct responsibility of
the LSC Board of Directors. The Board has an obligation to follow legislative man-
dates and to conduct the legal services program in accordance with the require-
ments that Congress has imposed.

In some cases, statutory controls have been effective only after initial attempts
by the LSC to evade congressional mandates. For example, the 1996 statute pro-
hibits recipients of LSC funds from charging attorneys’ fees. The LSC Board imple-
mented this restriction by drafting an interim regulation that allowed lawyers to
charge attorneys’ fees in cases involving poor, disabled clients in some SSDI cases.
Only when they were chastised by their appropriations committee did the Board
change the regulation and prevent legal services attorneys from keeping a portion
of their poor clients’ SDDI awards.

The requirements enacted by Congress have not always been so successful. In an
attempt to reform the old system of grants that automatically refunded the same
network of groups regardless of the quality or quantity of services provided to the
poor, Congress required that grants and contracts for all basic field programs be
subject to competition. The LSC Board responded to this requirement by setting up
a competition administration that virtually guaranteed that there would be little or
no competition for grants. A good measure of their success is that, since 1996, when
competition was supposedly introduced, the vast majority of “competitions” have had
only one applicant-the original program.4

Another blatant example of the LSC Board evading the clear intention of Con-
gress has been in the representation of aliens who are not physically present in the

1Regional Management Corporation, et al. v. Legal Services Corporation, 10 F. Supp. 2d 565,
571 (D.S.C. 1998).

21d. at 571-572.
o 3Regional Management Corporation, et al. v. Legal Services Corporation, 186 F. 3d 457 (4th

ir. 1999).

4Ron Sutherland, “The Government Provision of Legal Services For the Poor: Competition or
Monopoly?” (unpublished paper).
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United States. In spite of Congress’s prohibition, an LSC recipient sent letters to
a number of farmworkers in Mexico in 1998 and traveled there to recruit potential
clients for lawsuits against American farmers who had participated in the U.S. Gov-
ernment’s Agricultural Guestworker Program. When this illegal activity was uncov-
ered by a watchdog group and congressional and media pressure were brought to
bear, LSC cut off funding to the offending group. But the group merely reopened
under a different name and were immediately refunded by the major LSC program
in the state.

Following this public relations debacle, the LSC convened a special commission
to determine the meaning of the phrase “is present in the United States.” Incred-
ibly, after a number of meetings behind closed doors, the commission determined
that “is present” really means “is now or once was present” and allowed legal serv-
ices grantees to continue representing aliens who live in foreign countries. Growers
in Georgia, North Carolina, Kentucky, and elsewhere have been sued by aliens liv-
ing in Mexico a year or more after those foreign nationals left employment in the
states. Given the scarce resources that Congress mandated were to be provided for
poor Americans, how can the LSC continue to squander taxpayer money on such il-
legal litigation? By pursuing such improper lawsuits, the LSC victimizes many
farmers and other citizens who must incur major expenses in defending against liti-
gation that should never have been initiated.

Another example of the LSC’s Orwellian interpretation of its own restrictions in-
volves Congress’s prohibition of any LSC funds going to any individual or group that
“Initiates or participates in a class action.” Despite this clear prohibition against
class-action litigation, LSC grantees have filed class action suits in Georgia and
California and LSC has taken no action to stop them. In dismissing complaints from
Members of Congress and watchdog organizations, LSC maintained that the Cali-
fornia action was not a class action but a “representative action” and, as such, did
not fall under the congressional restrictions. As this Subcommittee knows, “rep-
resentative actions” are the functional equivalent of class actions in several states.
Indeed, both Black’s Law Dictionary and Ballentine’s Law Dictionary agree that
“representative action” and “class action” are interchangeable terms. Apparently,
Bill Clinton’s artful definitions live on in the LSC Board members he appointed.

From these and numerous other examples, it has become clear that Legal Services
Corporation remains uncommitted to reform, unaccountable to the courts, and unre-
sponsive to Congress. It seems to me that the only remedy for the current situation,
short of ending the entire funding, is for the President to nominate LSC Board
members who are committed to the necessary reforms that will return the Legal
Services Corporation to its original mission of serving the poor.

Thank you for your time and attention. I look forward to any questions you may
have for me.

Mr. BARR. Thank you very much, Attorney General.

I would ask unanimous consent that we could proceed out of
order here, in recognition of the fact that Mr. Meese has to leave
to Chair a meeting on Homeland Security, and would ask if there
are any Members that have specific questions that they would like
to direct to Mr. Meese?

Mr. Watt?

Mr. WATT. I don’t think I have any specific questions. I appre-
ciate Mr. Meese being here. And if he needs to leave, I certainly
have no problem with him going, especially if he’s going to do
Homeland Security. We need that.

I would just comment on the last “thumbs of the scales of justice”
reference he made, and suggest to him that I thought that’s exactly
what we were trying to do, put the Federal Government’s thumb
on the scale of justice to try to equalize it a little bit. And I under-
stand that sometimes when you get the thumb on the scale of jus-
tice, that thumb—that balance is very delicate, and an overstep-
ping can make the scales unbalanced in the other direction.

But, certainly, I don’t want to leave the impression that it was
ever our intent not to have the Government’s thumbs on the scale
of justice. That’s what my interpretation of the Legal Services Cor-
poration is all about. There are people who have money who can
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have access to the courts, and their thumbs, that money, gives
them a thumb on the scale of justice that gives them an unfair ad-
vantage. And I thought our intent was to get the scale back into
balance by putting the government’s thumb on the other side of the
scale.

Now, maybe I'm missing something here, but I just—that’s not
a question. I mean, I'm not trying to stop you from responding, if
you want to respond. But I just wanted to make sure that a per-
haps different perspective was expressed on that—what is it? Anal-
ogy. I never know what the term is. The “thumbs on the scale of
justice,” whatever it is that you used—metaphor. Yes, metaphor;
that’s the word. [Laughter.]

Thank you. I yield back.

Mr. MEESE. If I may——

Mr. WATT. Unless he wants to

Mr. MEESE [continuing]. Respond just briefly, Mr. Chairman.

The whole idea, I think, of the legislation initially, which goes all
the way back to the Office of Economic Opportunity in the 1960’s
through the Legal Services Corporation, is to fairly balance the
scales. And the phrase “thumb on the scale” has always meant, in
traditional commercial practice, that somebody is unfairly tipping
the scale in favor of one side or the other. And that’s what I was
referring to.

Mr. WATT. 1 appreciate you clarifying that. So it sounds like
we're all on the same—the same—same thumbs. [Laughter.]

Yes, thank you. I yield back.

Mr. BARR. I thank the gentleman.

General Meese, you did mention the rather Clintonian interpre-
tation of the phrase “is present in the United States” with regard
to representation of aliens. Are you aware of the fact that the delib-
erations that gave rise to that interpretation of the law was made
in a closed-door session?

Mr. MEESE. I was not aware of the circumstances. I only know
of the result of that decision being made.

Mr. BARR. Would that be, do you think, appropriate for decisions
like that to be made not consistent with the Government in the
Sunshine Act, for example?

Mr. MEESE. Well, since the LSC is a private corporation, there
may be a legal question as to whether it’s subject to the Sunshine
Act. But I think certainly the spirit of the act should apply to the
Legal Services Corporation because, obviously, when there i1s a cor-
poration that has been created by Congress to represent the public
interest, and particularly in the matter of legal matters, where
there are two sides to most issues, I think it is important that pol-
icy decisions be made in full view of the public and particularly
those people who may have an interest in the outcome, such as liti-
gants against whom Legal Services attorneys may proceed.

Mr. BARR. As you know, General Meese—and already this morn-
ing, we’'ve touched a couple cases, the Velazquez case and the Dob-
bins case.

A group called the Brennan Center, which operates out of New
York University Law School, seems to be the driving force behind
these cases. Are you familiar with the Brennan Center?
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Mr. MEESE. I am vaguely familiar with them. I know a little bit
about their work and also about their ideological proclivities.

Mr. BARR. Which would be what, in your experience?

Mr. MEESE. Extremely liberal in their viewpoint on the kinds of
issues we're talking about today.

Mr. BARR. Thank you.

Are there—the gentlelady from California was not here earlier,
but in light of the fact that former Attorney General Ed Meese has
to leave to Chair a committee meeting on Homeland Security, we're
taking questions out of order, if any Member has specific questions
directed to Mr. Meese. And I would recognize the gentlelady from
California for that purpose, if she has any questions.

Ms. WATERS. Thank you very much, Mr. Chairman. I appreciate
that. And while I did not have the opportunity to hear all of the
testimony, I know that Attorney General Meese has been concerned
about the Legal Services Corporation, whether or not they were in
compliance with the law that limits their ability to lobby and some
other areas.

And I simply would like to say that those of us who represent
districts where we have poor people in part of our districts—most
of the districts are pretty diverse these days. But many of us have
pockets of poor people. We're overwhelmed with requests by poor
people for representation as it relates to landlord-tenant problems,
as it relates to domestic violence, all of these issues. And we have
nowhere to turn but to Legal Services.

I've always believed that because the Legal Services Corporation
is in contact with all of these clients who desperately need services,
that they understand a lot about what we do with public policy and
how that public policy can help or harm citizens who need rep-
resentation.

Do you believe that the Legal Services Corporation had any role
to play in helping public policymakers understand how they can be
of assistance to poor clients and not consider that the involvement
of the Legal Services Corporation in helping us to do that should
be considered lobbying? Is there any way, in your estimation, that
that can be done?

Mr. MEESE. In my estimation, it cannot. And I think Congress
has answered that question by forbidding lobbying. And the ration-
ale behind that was that one group of citizens, no matter who they
are, should not be given taxpayer-funded resources in which to
lobby, if you will, or in which to try to influence the making of pub-
lic policy. Most people in this country do not have any access, other
than their own, if they should choose to testify—most people are
not part of organizations that lobby Congress or that present infor-
mation about public policy.

And so, in order to provide and to utilize the resources of the
legal services that are destined and established specifically for low-
income people to be used for the kinds of cases you mentioned,
such as domestic violence, landlord-tenant and the like, it was the
will of Congress that the resources be utilized specifically for that
purpose.

Ms. WATERS. Well, I've always believed that they could save the
taxpayers a lot of money by helping to shape public policy that
would, in fact, be helpful to poor people and not, you know, place
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the government in the position of paying even more money in try-
ing to give assistance to them through the Legal Services Corpora-
tion.

And while you make a case that most people do not have lobby-
ists or representatives, when I look at agriculture, for example, and
I look at all of the associations, and I look at how we subsidize ag-
riculture in such tremendous ways, even though they are not direct
payments to a particular organization, the subsidies that we give,
whether it’s in the ways that we legislate around sugar or any of
the other products, I could make a very, very good case that we do
indeed subsidize agriculture in so many ways with taxpayer dol-
lars.

So I thank you for your testimony. And I am hopeful that, one
day, we will be able to take the chains off of the Legal Services
Corporation so that they can truly be of assistance to their poor cli-
ents, and that includes helping to bring information to the Mem-
bers of Congress about how we can be more effective. And if you
want to call that lobbying, then I guess that’s what I support.

Thank you very much.

Mr. BARR. Thank you.

A vote has been called on the floor on appointing conferees on
bioterrorism legislation, so we have just a few more minutes before
we will be forced to break so Members can vote. If we could, I'd
just like inquire of the distinguished gentleman from the Common-
wealth of Pennsylvania if he has any particular question for Gen-
eral Meese.

Mr. GeEkAS. Yes. The one area of concern now that seems to be
almost insoluble to me in this whole situation is the lack of judicial
review. What can we do? Can we pass a statute that would confer
jurisdiction upon X appeals establishment to hear cases that now
are not subject to judicial review?

Mr. MEESE. My opinion, kind of off the top of my head, Mr.
Gekas, is that it would be possible for Congress in the act that es-
tablishes the Legal Services Corporation to provide a standing to
sue by a person who is aggrieved in a lawsuit in which a grantee
of the Legal Services Corporation has violated the regulations of
that Corporation. That would be a way to, in effect, remedy the sit-
uation that was set forth by the appeals court in the case that I
mentioned.

Mr. GEKAS. I have no further questions.

Mr. BARR. Thank you.

Does the gentleman from Arizona have any questions specifically
for General Meese?

Mr. FLAKE. No.

Mr. BARR. Okay, thank you.

I would like to welcome the distinguished Ranking Member of
the full Judiciary Committee, Mr. Conyers, from the great State of
Michigan. And, Mr. Conyers, we have to break for a vote here, but
did you have any—1I'd like to, by unanimous consent, recognize you
for any quick statement and if you have any question or comment
for General Meese before he has to leave——

Mr. CoNYERS. Thank you.

Mr. BARR [continuing]. To chair a meeting on homeland security.

Mr. CoNYERS. Thank you, Chairman Barr.
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I just wanted to welcome Congressman Erlenborn, from another
period of time, who served with great distinction on the Education
Committee. And I’'m happy to see him here.

General Meese, it’s always good to see you again. Let’s end up
on the same side of something once before this thing goes down,
okay? [Laughter.]

Think there’s a possibility? Let’s try anyway.

Mr. WATT. We don’t think it'll be lobbying Congress. We already
eliminated that. Maxine already eliminated that. [Laughter.]

Mr. CoNYERS. Thank you, Mr. Chairman.

Mr. BARR. Thank you very much.

With apologies to all Members—all witnesses here today, we do
have to break for a few minutes. We have just one vote, I'm in-
formed, so it shouldn’t be more than a few minutes.

We will stand in recess until the vote.

And since you’ll have to leave us, General Meese, we very much
appreciate your honoring us with your presence today, your exper-
tise. I and other Members may have some questions to submit to
you, if we could do that. And your responses to those and any other
additional information will be made a part of the record, if you care
to submit it.

Mr. MEESE. I'd be happy to do that, Mr. Chairman. And I thank
you for your courtesy.

Mr. BARR. Thank you.

We stand in recess until Members have had a chance to vote.

[Recess.]

Mr. BARR. I'd like to reconvene our hearing. And, again, I apolo-
gize for the delay occasioned by the vote on the floor. We have been
informed that that was the last floor vote for the day, so we should
not have any further interruptions and can proceed with as much
respect as possible for the very busy schedule that our three wit-
nesses and certainly the other Members of the Subcommittee have.

And at this time, Mr. Erlenborn, again, it’s an honor to have you
here today. We appreciate your public service in so many areas, in-
cluding as President and a member of the Legal Services Corpora-
tion. And we’ll recognize for 5 minutes for your opening statement,
sir.

STATEMENT OF JOHN ERLENBORN, PRESIDENT, LEGAL
SERVICES CORPORATION

Mr. ERLENBORN. Thank you very much, Mr. Chairman.

I appreciate the chance to be here today to update you on the ac-
tivities of the Legal Services Corporation and to report on our
progress—I think it’s on.

Can you hear me? Forward a little? Closer, okay.

Mr. BARR. These are the same microphones when you first elect-
ed to the Congress, you have to remember. [Laughter.]

Mr. ERLENBORN. These are the leftovers, I guess.

As I was saying, I'm happy to be here to report on our progress
since our last appearance before this Subcommittee in 1999.

For 20 years I served the Congress and served also the House
Republican Conference. Then and now I have balanced my support
for Federally-funded legal services with my belief that Congress
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ought to have a say in how Federal dollars are spent on civil justice
efforts.

When I assumed the vice chairmanship of the LSC in 1996, I
supported the restrictions passed by Congress and have worked
diligently to ensure their enforcement. The Corporation has taken
strong and unequivocal actions to address issues raised by mem-
bers of this panel, and we have worked hard to successfully imple-
ment the will of the Congress.

Our national investment in civil legal assistance for the poor has
been a source of much debate in Congress. But we reached a crit-
ical turning point in 1996 by enacting new restrictions on the ac-
tivities of LSC grantees. Congress has reached a broad consensus
for a strong Federal role in equal justice efforts.

Today, LSC enjoys the steadfast support of the Bush Administra-
tion, which has twice called on Congress to preserve our current
funding levels even in the face of wartime budget constraints.

We at the Corporation appreciate the crucial support of Congress
and President Bush. We pledge to continue to enforce and uphold
the decisions of this body as we attempt to maximize our Federal
investment in civil justice for the poor.

At the heart of this commitment lies our continued emphasis on
preserving the integrity of the 96 reforms. As you know, LSC-fund-
ed programs are no longer allowed to file or litigate class-action
lawsuits, engage in many types of lobbying, seek or receive attor-
neys’ fees, litigate on behalf of prisoners or represent most undocu-
mented aliens. The Corporation has not only enforced the restric-
tions passed by Congress; we have zealously defended them all the
way to the U.S. Supreme Court.

In the Velazquez case, the Supreme Court struck down on a 5—
4 vote on first amendment grounds the congressional ban on sys-
temic challenges to the welfare laws. But more importantly, the
Court left in place all the other restrictions on grant activity. In
Velazquez, the Corporation proved itself to be a responsible regu-
latory agency committed to enforcing the will of Congress.

And, Mr. Chairman, today the Corporation stands ready once
again to mount a vigorous offense—defense of the '96 reforms in
the Dobbins case filed in December in Federal district court.

Since the Velazquez decision, the Corporation has undertaken
great efforts to ensure that congressional restrictions are strictly
observed.

LSC hired an additional seven investigators last year for our
compliance and enforcement division. With a $2.2 million budget,
this division is charged with investigating our grantees’ adherence
to all Federal regulations.

The compliance staff not only investigates inquiries from Mem-
bers of Congress, the public, and those forwarded by the Corpora-
tion’s independent inspector general, it enforces corrective action
plans and implements sanctions where necessary.

The Corporation’s management has taken strong action in those
instances where grantees have failed to comply with the law or ap-
plicable regulations.

Fiscal sanctions will continue to be imposed where appropriate,
including termination of a grant in its entirety.
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The Corporation’s strong focus on compliance has been matched
by our diligent efforts to make the highest and best use of every
Federal dollar.

Since 1996, the Corporation has used a competitive grant system
to promote the most efficient and cost-effective delivery of legal
services. Competition ensures the most-qualified applicant oversees
the Federal investment to deliver assistance in every U.S. county
and territory. Competition has also facilitated the growth of cen-
tralized intake systems, increased client self-help materials and
more effective pro bono efforts.

Through our State planning—Mr. Chairman, it looks I ran out
of time. But I think I lost a little of my time here with the——

Mr. BAaRr. We'll be glad to recognize you for an additional couple
of minutes in order to certainly hit the highlights of your testi-
mony. We think it’s very important to get as much on the record
as we can.

Mr. ERLENBORN. Thank you, Mr. Chairman.

Competition has also facilitated the growth of centralized intake
systems, increased client self-help materials and more effective pro
bono efforts.

Through our State planning initiative, the Corporation has radi-
cally changed the landscape of the national legal services delivery
system. The Corporation now requires all grantees to participate in
a local process to develop and implement a strategy to deliver high-
quality legal assistance in every State.

Central to this change is a reconfiguration process that has
streamlined the number of LSC grantees from 262 in 1998 to 170
by the end of this year. Many States have completely restructured
their delivery systems. Every State, we feel, has improved access
to justice for the poor and forged new and deeper bonds among
stakeholders.

I would also like to report a series of steps that the Corporation
has taken to address serious questions raised concerning the accu-
racy of case statistics submitted annually to our grantees. It’s very
important to note that it was the Corporation through our inspec-
tor general that first discovered and addressed this problem.

In conference with the leaders of the Corporation, the Inspector
General and the Corporation began to address this problem of inac-
curate figures.

We have offered additional training to program staffs and made
substantial revisions in the case statistics handbook and now re-
i]uiclie all grantees to perform annual self-inspections of their case-
oad.

These efforts have been extremely successful. In 1999, the error
rate was approximately 11 percent. In 2000, this figure dropped
dramatically to 5 percent within the accepted statistical range of
error.

In closing, I would like to say that LSC appreciates the ongoing
support of this Subcommittee in helping carry out our mission of
offering high-quality legal assistance to those who would otherwise
be unable to afford it. Since passage of the 96 congressional re-
forms, the Corporation has instituted many of its own reforms
aimed at meeting the twin goals of promoting access to justice and
respecting Congress’s wishes on the Federal role in civil legal aid.
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We at the corporation have embraced our new vision with resolve
and purpose, determined to help more Americans address their
critical, basic legal problems.

Thank you, Mr. Chairman, in particular, for the additional
minute or so.

[The prepared statement of Mr. Erlenborn follows:]

PREPARED STATEMENT OF JOHN ERLENBORN
INTRODUCTION

Mr. Chairman, and Members of the Subcommittee, Legal Services Corporation
(LSC) welcomes this opportunity to report on our activities and discuss our FY 2003
budget request. Although we live in the world’s wealthiest nation, there are more
than 43 million Americans that are potentially eligible for LSC-funded services. To
continue to ensure these vulnerable Americans are not completely shut out of the
justilce system, a strong federal role in supporting legal services continues to be
vital.

LSC’s FY 2002 budget is $329.3 million. LSC has 117 full-time staff, including
17 budgeted positions in the Office of the Inspector General. During this fiscal year,
LSC will distribute $310 million dollars in federal grants to local, independent legal
aid programs. Through its annual appropriation from Congress, LSC remains the
single largest funding source of civil legal assistance in the country.

Programs receiving LSC funding help handle more than one million legal cases
annually. LSC-funded programs are focused on serving the basic, critical legal needs
of low-income clients. Ten percent of LSC clients are elderly; over 50 percent of all
clients are women with young children. The most common types of cases are family,
housing, income maintenance, and consumer law issues. Almost one-sixth of all
cases involve efforts to obtain protection from domestic violence. Other case types
frequently handled by LSC grantees include evictions, foreclosures, child custody
and support, child abuse and neglect, wage claims, access to health care, and unem-
ployment and disability claims.

To fulfill LSC’s statutory mandate, the Board of Directors in January 2000 ap-
proved a set of “Strategic Directions for 2000-2005,” a five-year blueprint for im-
proving the delivery of legal services in America. The Board took this action guided
by the belief that access to quality legal services is critical to a fair adversarial sys-
tem of justice. Its twin objectives are to dramatically increase the number of low-
income Americans who can access the civil justice system and to ensure that all cli-
ents receive quality legal services.

With a small and efficient staff, LSC management ensures accountability to Con-
gress and the taxpayers through aggressive oversight and enforcement of federal
law and other requirements. LSC also uses a competitive grant-making process to
promote the highest and best use of federal dollars. Through our State Planning Ini-
tiative, LSC staff work with all grantees in every state to ensure our nation’s poor
receive high quality and appropriate legal assistance.

A. Grantee QOuversight

In 1996, Congress enacted fundamental change to the national legal services pro-
gram, reaffirming the federal government’s commitment to providing free civil legal
assistance to poor Americans. In order to refocus the LSC-funded system on indi-
vidual clients with particular legal needs, Congress placed a series of new restric-
tions on LSC grantee programs. These new rules apply to all private and public
funding received by an LSC grantee. LSC-funded programs are not allowed to file
or litigate class action lawsuits, engage in many types of lobbying, seek or receive
aftorneys’ fees, litigate on behalf of prisoners, or represent most undocumented
aliens.

In recent years, LSC management, working with the independent LSC Inspector
General, has developed a system of effective oversight for federally funded legal aid
grantees. LSC has taken vigorous action to ensure compliance within applicable
Federal law and regulations. Charged with this specific responsibility, LSC’s Office
of Compliance and Enforcement (OCE) has 12 attorneys on staff, three fiscal profes-
sionals, and one management professional. With approximately $2.2 million in
budgeted funds for FY 2002, OCE investigates complaints and inquiries from mem-
bers of Congress and the public, and follows up on referrals from LSC’s Office of
the Inspector General regarding possible violations discovered through compliance
audits of local programs. The office also develops and enforces corrective action
plans and recommends and enforces sanctions where necessary.
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Further, as mandated by Congress in FY 2001, LSC hired an additional seven in-
vestigators for the Compliance and Enforcement Division to investigate grantee
compliance with Federal regulations. To fully satisfy this mandate, LSC worked dili-
gently throughout the beginning months of 2001 to fill all seven attorney/investi-
gator positions. The selection process was completed by April 2001. Once hired, the
new employees underwent an intensive phase of training and orientation to be fully
prepared to conduct on-site reviews at LSC grantee offices.

Under the LSC system a principal mechanism for ensuring compliance is through
each local program’s financial statement audit, which includes a mandatory audit
of compliance with LSC regulations. These audits are conducted by Independent
Public Accountants (IPAs) according to guidelines established by LSC’s Office of In-
spector General (OIG). The OIG reviews the IPAs’ audit reports and refers findings
of non-compliance to LSC management for follow-up. LSC management determines
the appropriate corrective action and enforces compliance, reporting back to the OIG
on the steps it has taken. The OIG continues to track the progress of corrective ac-
tion and enforcement. No case is closed without the OIG’s agreement. In addition
to the system of IPA audits, the OIG also conducts on-site audits of grantee compli-
ance with particular restrictions and requirements. In addition, the OIG has devel-
oped a strategic plan that includes a series of operational projects, both mandatory
and discretionary, to ensure grantee compliance. (See Section G).

LSC has made every effort to ensure that the congressional restrictions placed on
grantees are strictly observed. Management has taken strong action in those in-
stances when grantees have failed to comply with the law or LSC regulations. Fiscal
sanctions have and will continue to be imposed where necessary and appropriate,
up to and including termination of the grant in its entirety. Most recently, for exam-
ple, LSC was forced to suspend 20 percent of a program’s funding after its repeated
failure to submit the required yearly audit to LSC’s Inspector General. Another pro-
gram was placed on month-to-month funding after questions surfaced involving ac-
curacy of case counts and proper utilization of resources. We take very seriously the
congressionally imposed requirements on our grantees and will continue to vigor-
ously monitor them to ensure compliance.

B. State Planning Initiative

Through its State Planning Initiative, LSC has radically changed the landscape
of the national legal services delivery process. Beginning in 1998, LSC has required
all grantees to participate in a local process to develop and implement a comprehen-
sive, integrated delivery system in every state. The State Planning Initiative re-
quires that all grantees, working together with local stakeholders, develop an as-
sessment of the strengths and weaknesses of every state civil justice system and for-
mulate a plan to ensure that all clients within a state receive high quality legal as-
sistance. The overall goal of this effort is to achieve the highest and best use of the
federal investment in every state.

To date, the State Planning Initiative has resulted in significant and positive
change in the delivery of legal services throughout the country. Central to this
change is the ongoing retooling of existing systems that began in 1998. Through re-
configuration the number of grantees receiving LSC funding has decreased from 262
in 1998 to 207 in 2001. In 2002, LSC projects that there will be approximately 170
programs. Federally funded legal services programs continue to serve every county,
city, and state in the nation.

In a recent publication entitled Building State Justice Communities, LSC reports
on changes in the legal services delivery system, singling out 18 states for their
model reform efforts. Many states completely restructured their legal services deliv-
ery systems. All improved access to justice for low-income people, strengthened the
quality of service offered, and forged new and deeper bonds among stakeholder part-
ners in their civil justice communities. Still other states increased their funding
through innovative grant projects and local fundraising efforts.

One of the centerpieces of LSC’s State Planning Initiative has been the implemen-
tation of technology as a way to reach more clients. Congress has supported this
goal since 1999 with a three-year, $15.6 million technology investment for legal
services. In 2001, LSC spread a record $7 million in hi-tech grants to 55 legal aid
programs in 28 states through its Technology Initiative Grant program. Statewide
legal services web sites, toll-free phone hotlines, sophisticated computer intake sys-
tems, touch screen computer kiosks, “virtual” law offices, video conferencing for cli-
ents, and online training for advocates were among the projects funded by LSC
grants.
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C. Competition

The statutory role of LSC is to manage and oversee federal funds that support
the direct provision of legal services across the nation and U.S. territories. Since
1996, LSC has used a competitive grant-making system to promote the economical
and effective delivery of legal services, as required by 6 1007(a)(3) of the Legal Serv-
ices Corporation Act. LSC encourages local legal services providers and others to
compete for available grants by broadly circulating information about the avail-
ability of grant funds through an aggressive public information campaign and
through technical support provided to parties seeking to apply for LSC grants.

During the competition process, LSC evaluates applications according to estab-
lished quality standards and awards grants to the applicants adjudged most capable
of providing high-quality legal services in accordance with applicable legal require-
ments. LSC also uses the competition process to promote increased volunteer pri-
vate attorney involvement (pro bono) and to expand public-private partnerships
through which additional resources can be secured to supplement federal funding.
During each grant period, LSC works with successful applicants to improve prob-
lematic areas identified in the competition process.

In FY 2002, the sixth year of competition for grants, LSC received grant applica-
tions from 103 applicants for 122 service areas in 26 states and the District of Co-
lumbia. There were multiple applicants for eight service areas. Competition deci-
sions were made in November 2001. In addition, 83 current recipients whose grants
were not up for competition this year were also subject to a grant renewal process
to ensure their continued compliance with grant conditions.

Competition has resulted in improved legal assistance to our client community.
First, it ensures the most qualified applicant oversees the federal investment to de-
liver legal assistance to low-income persons in each service area. Second, the com-
petition process identifies strengths and weaknesses of programs. When necessary,
programs are visited, short-term funding is established, and improvement efforts
are undertaken. This process has led to significant change. In instances in which
reform is not forthcoming, it has led to the replacement of providers. Third, LSC
is developing the technological capacity to analyze application data in order to iden-
tify significant statistics and trends that are valuable in making grant decisions. Fi-
nally, competition has helped facilitate the growth of centralized intake systems, in-
creased consumer education and self-representation, and more effective pro bono ef-
forts.

D. Challenges to LSC Regulations

LSC continues to make every effort to ensure that the congressional restrictions
placed on LSC-funded grantees are strictly observed. We have embraced that re-
sponsibility all the way to the United States Supreme Court, zealously defending
the Constitutionality of each of the restrictions passed by Congress in 1996. In Legal
Services Corporation v. Velazquez, by a vote of 5—4, the Supreme Court struck down
on First Amendment grounds, the congressional ban on challenges to welfare laws
in the context of individual cases and left standing all other 1996 restrictions on
grantee activity. In Velazquez, LSC demonstrated it is a responsible regulatory
agency committed to enforcing the will of Congress and committed to ensuring that
federal funds are utilized in the manner mandated by Congress.

In the Velazquez ruling, the Supreme Court stated that LSC-funded attorneys can
challenge the welfare reform law but only if it is part of the client’s case for indi-
vidual benefits. It is important to note that the Court did not strike down any other
restriction imposed by Congress in 1996, and the Velazquez welfare decision will
have no discernible impact on the vast majority of work done by LSC-funded pro-
grams.

Opponents of congressional restrictions on federally funded legal services recently
filed another lawsuit against LSC. In Dobbins v. Legal Services Corporation, plain-
tiffs argue that the activity restrictions passed by Congress and signed by President
Clinton are unconstitutional. Among the restrictions that plaintiffs challenge are the
bans on class actions, collecting court-awarded attorneys’ fees, representation of cer-
tain categories of aliens, and organizing and representing clients. Plaintiffs also
challenge LSC’s program integrity regulations. The Courts of Appeals for the 2nd
and 9th Circuits have upheld the constitutionality of the restrictions being chal-
lenged by the Dobbins plaintiffs, and notably the Supreme Court declined to review
either of those rulings when it denied certiorari in March 2000. Congress has made
clear its intent on the 1996 restrictions, and LSC remains committed to enforcing
the will of Congress.
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E. Case Service Reports

LSC has acknowledged that serious questions were raised concerning the accuracy
and validity of the case service report (CSR) data submitted annually by our grant-
ees, and we have since undertaken comprehensive action to correct those problems.
The accuracy problems stem, in part, from a lack of clarity found in past LSC re-
porting guidelines, and more generally, from insufficient attention by grantees to
the existing reporting and documentation requirements.

Since we last testified before this body, LSC has answered—and, we hope, put to
rest—the issues raised regarding the accuracy and validity of the Case Service Re-
port (CSR) data submitted annually by LSC grantees. LSC has done its part to as-
sure our grantees are provided with full and clear guidance on CSR reporting and
that their case management systems comply fully with LSC’s operational standards.
LSC reissued its CSR instructions to all grantees, calling attention to problem areas
known at that time. Recognizing that more action was needed to improve the CSR
system, LSC provided additional training and issued further written guidance to
LSC-funded programs, including substantial revisions to its CSR Handbook. We also
now require all grantees to perform Self-Inspections of their CSR data on an annual
basis.

It should be kept in mind that the issue has always been one primarily of grantee
compliance with rules governing how and when to report their activities. In no in-
stance has the Inspector General or the General Accounting Office identified any
fraud or intentional misrepresentation by any grantee in the compilation and report-
ing of this data. LSC did not intentionally deceive or mislead Congress in order to
secure increased funding, nor did it attempt at any time to hide from the public or
Congress the problems that were emerging in the CSR system and LSC’s efforts to
correct these deficiencies. Rather, LSC views the issues concerning CSR data akin
to those encountered by many government entities as they attempt to meet the
goals of the Government Performance and Results Act (GPRA).

In September 1999, the General Accounting Office critiqued LSC’s corrective ac-
tions by conducting a telephone survey with some 80 grantees. Based on the survey,
the GAO concluded that certain policy areas required more clarification, that more
effective communication and training on new CSR policies was required, and that
the certification process could be improved by better sampling and more uniformity
in the certification process. In its report to Congress, GAO made eight recommenda-
tions regarding LSC’s CSR reporting system. As outlined in the chart on the fol-
lowing page, LSC has addressed GAQO’s recommendations in full.

LSC’s Program Letter 2000-1 issued on January 14, 2000, contains the Self-In-
spection instructions for 1999 cases and provides extensive case reporting guidance
consistent with the GAO recommendations. Program Letter 2000-3 on April 28,
2000, outlines the amendments to the 1999 CSR Handbook. The 1999 CSR Hand-
book—Revised issued on May 14, 2000, includes the substantive changes to Case
Service Reporting and incorporates other GAO recommendations. These three docu-
ments have been sent to all LSC-funded grantees.

LSC has provided continuous and aggressive guidance by following up with grant-
ees where corrective action was necessary and by increasing its on-site presence to
test grantee compliance with the CSR reporting process. These efforts have been ex-
tremely successful. In 1999, the CSR error rate was approximately 11 percent. This
figure dropped dramatically, to five percent, in 2000. LSC believes that this positive
change is attributable to three factors: (1) the ongoing clarification of requirements
that occurred throughout 1999 with the issuance of the Revised Handbook; (2) con-
tinuous emphasis on the importance of proper documentation of cases reported to
LSC; and (3) grantees’ increasing familiarity with the new, more rigorous reporting
standards.



22

GAO Recommendations

Case Service Report and LSC Compliance Activities

GAOR

LSC Activity

1) Clarify and disseminate
information on specific client assets
that grantees must obtain, record,
and maintai

Specific and simplified guidance on the required assets documentation is found in
Section 5.4 of the Reusad Hi . The first paragraph the section lays out the
minimum standards for asset documentation and specifies further conditions where
family assets exceed program asset ceilings.

2) Clarify and disseminate
information on the type of
citizenship/alien eligibility
information grantees must obtain,
record, and maintain for clients
who receive assistance over the
phone.

LSC clarified telephone citizenship/alien eligibility information and implemented
these changes in section 5.5 of the Reused Handbook. ‘The first paragraph of Section
5.5 specifically addresses under what circumstances the reduced requirements for
documentation of telephone assistance apply, and it outlines the necessary
conditions.

3) Clarify and disseminate LSC
criteria  for the single recording of
a case.

Most issues of duplication are fairly clear. When unclear, a judgment call based on
the facts and procedural posture of the case must be made. After several attempts at
issuing new guidance, 1SC has avoided further attempts to exphin a single-case
recording based on the reasoned determination that a different set of instructions on
case reporting would not reduce the number of arbitrary results that either multiply
cases or eliminate legitimate cases unjustifiably.

4) Clarify and disseminate LSC
policy concemning who can provide
legal assistance to clients for the
service to be counted as a case.

Section 2.3 of the Reuised Handbook provides specific gramtee guidance regarding who
can provide assistance to clients. This guidance relates to the local rules of practice in
the grantee’s jurisdiction and includes a requirement that any staff member who is
rendering such legal assistance in the capacity of any aworney or paralegal keep time
under the regulatory requirements of 45 CFR 1635.

5) Explore options for facilitating
correct and consistent
understanding of reporting

Section 1V of the Reused Handbook and Program Letter 2000-1, which contains the
Self-Inspection instructions for 1999 cases, both provide extensive reporting
guidance to grantees.

6) Develop a standard procedure for
future self-inspections to ensure
that grantees systematically and
consistently report their results for
open and closed cases.

LSC Program Letter 2000-1 provided a set of 12 areas of inquiry for the 1999 Self-
Inspection of closed cases, including detailed instructions for results sampling,
responses, and tallying. These instructions were used for the 1999 Self-Inspection
process. Similar instruments were utilized for the 2000 and 2001 Self-Inspection
processes. LSC concluded it was not financially feasible to pursue the verifying of
open cases given resource and time constraints. Since all open cases must ultimately
be closed, tigorous safeguards for counting closed cases will have the intended
effect.

7) Ditect grantees to select samples
for future Self-Inspections that are
sufficient to draw reliable
conclusions on the magnitude of
case data errors.

Since the 1999 Sel-Inspection, LSC has directed larger programs to sample at least
150 closed cases. Smaller programs have been required to sample a minimum of 75
closed cases. This far exceeds the GAO's recommendation of sampling a minimum
of 30 cases for each grantee.

8) Ensure that procedures are in
place to validate the results of
LSC’s 1998 Self-Inspection, as well
as any future Self-Inspection.

Upon release of the GAO Report in Seprember 1999, LSC was already focused on
the 1999 CSR and Self-Inspection processes. LSC chose to conduct the 1999 Self-
Inspection to compel LSC grantees to correct figures before submission.! We believe
that our success in diminishing the CSR error rate? is based upon the ongoing
clarification of requirements that occurred throughout 1999 with the issuance of the
Reused Handbook; 15Cs increased emphasis on proper documentation; and
programs’ increasing familiarity with the new, rigorous reporting standards.

! The Office of Inspector General's (OIG) assessment of the 1999 CSRs, as mandated by Congress, re-validated the 1999 CSR Self-
Tnspection figures. The OIG’s assessment resulted in a scientifically valid estimate of a thirteen percent error rate, This estimate is
equivalent, within the statistical margin of error, to the eleven percent estimate LSC used based upon the error rate teported in the

aggregate 1999 Self-Inspection sample.

2 Using the same methodology as in 1599 for the 2000 Self-Inspection process, CSR error rate decreased significantly to an estimated
5 percent, showing significant improvement in the 2000 CSR statistics.

G. FY 2003 Budget Request

For FY 2003, LSC is seeking an appropriation of $329,300,000 to provide funding
for civil legal assistance to low-income persons in the United States. This amount
represents no increase from the FY2002 appropriation. This budget request is struc-
tured to allow LSC to continue to focus on three strategic goals: (1) to dramatically
increase the availability of legal services to eligible persons, (2) to ensure legal serv-
ices clients are receiving appropriate and high-quality legal assistance, and (3) to
ensure that legal services programs fully comply with all legal requirements.

In FY 2003, LSC will allocate $310,000,000 in grants to local legal services pro-
grams in every state, county, and congressional district in the United States, as well
as in Puerto Rico, the Virgin Islands, Guam, and Micronesia. The work of LSC-fund-
ed grantees continues to be a model of efficient dispute resolution. A very small per-
centage, approximately 10 percent, of LSC-funded cases is resolved by a court deci-
sion (and the vast majority of these are family law cases that require a court deter-
mination). Rather than litigating cases, legal services lawyers consistently find more
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efficient ways to solve problems for their clients, such as brief advice, pro bono refer-
rals, and the provision of self-help materials. This cost-effective approach is espe-
cially important because the need for legal services remains overwhelming. More
than 43 million Americans are potentially eligible for LSC-funded services. Yet be-
cause of limited resources, local legal services programs are forced to turn away an
estimated 80 percent of low-income individuals with critical legal needs, according
to a benchmark 1994 American Bar Association legal needs survey.

In FY 2003, LSC will allocate $3,400,000 in FY 2003 to its Technology Initiative
Grant program. As explained in Section B of this document, the TIG plan was de-
signed to significantly increase access to legal information, self-help resources, and
basic legal assistance for low-income Americans. The TIG program awards grants
to eligible grantees through a competitive grant process, rewarding the most innova-
tive and technologically proficient programs.

Only $13,300,000 of LSC’s total FY 2003 requested appropriation is for Manage-
ment and Administration. These funds allow LSC to fulfill its oversight and enforce-
ment role as well as improve the national delivery system by reviewing program
configuration and performance in every state—and by promoting program collabora-
tion and/or consolidation to maximize services throughout the country. For FY 2003,
LSC is seeking additional M&A funds to strengthen its capacity to ensure compli-
ance with congressional restrictions enacted in 1996, to offset annual compensation
increases and rental costs, and to continue to provide technical assistance to LSC
programs on a wide range of issues.

The Office of the Inspector General is requesting $2,600,000 for FY 2008—an in-
crease of $100,000 above its FY 2002 appropriation. The OIG has an explicit statu-
tory role in the oversight of LSC grantees. LSC’s FY 1996 Appropriations Act placed
a particularly significant responsibility with the OIG—overseeing the monitoring of
grantee compliance with congressional prohibitions and restrictions through IPAs’
annual audit of grantees. This approach replaced the prior system of on-site checks
by LSC management. This oversight responsibility includes development of guidance
for the IPAs conducting the audits, review of their audit reports, referral of findings
to LSC management for follow-up, and tracking the status of corrective actions. It
also includes the OIG’s on-site reviews of grantee compliance

The OIG has developed a strategic plan outlining a series of operational projects
that were formulated based on the OIG’s risk assessment of the legal services pro-
gram. The risk assessment determined that the OIG should allocate a majority of
resources to assessing compliance with the prohibitions and restrictions on LSC-
grantee activities and to promoting the effectiveness of the legal services delivery
system. The risk assessment indicated that the threat of significant monetary losses
through fraudulent activities is low. Mandatory projects include the annual audit
of LSC financial statements, investigations of crimes and referral of evidence for
prosecution, and review of proposed legislation and regulations. The plan also in-
cludes activities aimed at the prevention and detection of no-compliance with statu-
tory restrictions. The OIG plans to conduct six on-site audits of grantee compliance
with program integrity requirements for separation of grantees from organizations
that conduct prohibited or restricted activities. The OIG will review approximately
200 grantee audit reports, refer significant findings to LSC management, and track
the progress of corrective actions. The OIG will continue to manage the audit follow-
up process and maintain the Audit Guide and Compliance Supplement that provide
audit instructions to the IPAs.

The OIG also will conduct discretionary activities. Among these are three audits
of the private involvement attorney (PAI) program under which grantees devote 12.5
percent of their basic field grants to the involvement of private attorneys in the de-
livery of legal assistance. The OIG will also perform two technology grant audits
and 20 audit service reviews (ASRs) and will continue its ongoing assessment of the
application of information technology to the delivery of legal services.

CONCLUSION

We at LSC are proud of our partnership with Congress and appreciate the con-
tinuing support of the Bush Administration. We pledge to continue working with
this Committee to improve the civil justice delivery system in America and to en-
sure federal dollars allocated for legal services are being spent in the most efficient
and cost-effective manner possible.

Since passage of congressional reforms in 1996, LSC has been faithful to the will
of Congress and steadfast in its commitment to uphold all new restrictions on our
grantees’ activities. Our strong focus on compliance has been matched by our dili-
gent efforts to maximize the federal legal aid investment in every state and to help
effect major reform where necessary. We have embraced our new vision with resolve
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and purpose, determined to help more Americans access the civil justice system to
address their critical, basic legal problems. Thank you, Mr. Chairman.

Mr. BARR. Thank you very much, Mr. Erlenborn.
At this time, I would like to recognize Mr. Boehm for 5 minutes
for your opening statement, sir.

STATEMENT OF KENNETH F. BOEHM, CHAIRMAN, NATIONAL
LEGAL AND POLICY CENTER

Mr. BoEHM. Thank you. Mr. Chairman, Members of the Sub-
committee, thank you for this opportunity to testify. I welcome the
opportunity to testify because Congress deserves to know—thank
you.

Congress deserves to know why the reforms its passed every year
since 1996 have still not been carried out properly. The history of
the Legal Services Corporation, as many of you know, has been a
history of failed attempts to reform.

By 1996, Congress had had it. They used LSC’s annual appro-
priations law to enact the most ambitious effort yet to reform legal
services. They banned lobbying, class actions, attorneys’ fees, drug-
related evictions, prisoner representation, and other activities, and
they required that LSC set up a competition for LSC grants.

The reforms had broad bipartisan support and have been passed
every year since 1996. Clearly, Congress wanted LSC to reform.
But it’s just as clear that the LSC lawyers out in the field did not
want that to happen. Legal Services lawyers filed a series of law-
suits against reforms, and, as has been noted, they’ve got one pend-
ing now.

The LSC board selected an outspoken critic of the reforms as
LSC president in Mr. McKay. Immediately, the LSC began to
weaken the reforms and Congress took note. Hal Rogers, Chairman
of the Appropriations Subcommittee on LSC scolded LSC at one of
their appropriations hearing, when they took the regulation, a
draft regulation supposedly to ban all attorneys’ fees as Congress
requested, and put a loophole allowing attorneys’ fees to be charged
to the disabled poor in some SSDI cases.

Here’s what Mr. Rogers said at the hearing: It’s outrageous your
interpretation would be that when you—considering all the hot
water you’re in.

But many outrageous interpretations were to come. LSC did
quickly close that loophole. But they went on to other issues.

For example, LSC was supposed to ban all class actions with no
exceptions. When Legal Services lawyers began filing class actions,
complaints rolled in; LSC dismissed all complaints. Congress
warned LSC to stop the class actions again, in House Report 106—
680, accompanying LSC’s 2001 appropriations. They said: “The
Committee reminds the Corporation that its grantees are prohib-
ited from participating in class actions and directs the Corporation
to ensure its grantees comply.”

LSC ignored that second warning and took no actions against the
programs participating in class actions.

Growers in Georgia and California were forced to spend hun-
dreds of thousands of dollars in legal fees, fighting illegal class ac-
tions, because LSC refused to enforce the law, even after being
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warned by Congress in the House report. Some of the Georgia
growers are here today.

Congress has banned representing aliens unless the alien is
present in the United States—the exact phrase. LSC selected a
special commission to decide what the meaning of “is present in the
United States” was. The group met in secret in violation of the
Government in the Sunshine law, which does apply to the Legal
Services Corporation through the LSC Act, and produced an inter-
pretation of “is present in the United States” that really meant
“was present in the United States.” This is Orwellian language at
its worst.

Soon, LSC began dismissing complaints one after another with-
out even bothering to check the facts. When a Federal judge found
LSC had, “no rational basis for dismissing a complaint on illegal
lobbying”, LSC successfully argued on appeal that, as a private cor-
poration, it was subject to judicial review. But LSC never dis-
ciplined the program that illegally lobbied.

Congress mandated no LSC funds could subsidize groups doing
restricted activities and LSC groups must be physically and finan-
cially separate from groups doing restricted activity.

Here’s how LSC interpreted that restriction. They said activist
groups could work out of the same buildings, co-counsel on cases
banned to LSC programs, oh, and the attorneys’ fees could go to
the activist group. That’s their interpretation of physical and finan-
cial separation.

Then Congress mandated LSC put all grants up to competition.
By any objective yardstick, this has become a farce. They set up
competition on every LSC program, but program grantees are all
but guaranteed that their grants will be renewed.

Congress has tried to reform LSC for more than 25 years. LSC
does not want to be reformed. They’'ve wanted competition, and it’s
now non-existent. They wanted lobbying stopped, and yet it’s there.
They wanted no class actions; warned them once in writing. LSC
is still allowing class actions. On and on it goes.

Band-Aid approaches will do little to reform a fundamentally
flawed program. The best Congress can hope for at this time is
President Bush will appoint an LSC board committed to following
the reforms, not undermining them. And in the absence of contin-
uous oversight, a major reduction of LSC funding would undeniably
cut down on abuses and perhaps convince the activists that thwart-
ing the will of Congress does have a price.

Thank you.

[The prepared statement of Mr. Boehm follows:]

PREPARED STATEMENT OF KENNETH F. BOEHM

Mr. Chairman and Members of the Subcommittee, thank you for the opportunity
to testify.

My name is Ken Boehm, and I'm Chairman of the National Legal and Policy Cen-
ter (NLPC), a group that promotes open, ethical government through research, edu-
cation, and legal action. Since 1994, NLPC has sponsored the Legal Services Ac-
countability Project to document abuses within the legal services program. From
1989 to 1994, I served in senior management positions at the Legal Services Cor-
poration. From 1991 to 1994, I was Counsel to the LSC Board of Directors.

I welcome the opportunity to testify today because Congress deserves to know why
the reforms it enacted for the Legal Services Corporation have not been carried out.
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The history of the Legal Services Corporation (LSC) is a history of failed attempts
at reform.

Much of the debate in the U.S. House of Representatives in 1973 over pending
legislation to establish the Legal Services Corporation dealt with restrictions to pre-
vent a repeat of the political and ideological activities associated with the legal serv-
ices program which existed under the Office of Economic Opportunity.

The controversies that have plagued the federal legal services program remain the
same. The central criticism has been that activist lawyers have used the program
to advance a political and ideological agenda.

The pattern of failed attempts to reform LSC continues to repeat itself. Legal
services lawyers get involved in a number of controversial political or ideological ac-
tivities. Following a public outcry, Congress enacts reforms. Legal services lawyers
find ways to evade the reforms. There’s a further outcry followed by more reforms.
Legal services lawyers have always responded by finding new ways to block, dilute,
and frustrate the reforms.

The core of the debate has always been two starkly different views of the mission
of legal services. The activist view is that legal services is meant to push a more
ideological agenda: fight welfare reform, support the expansion of welfare programs,
and essentially run a politically motivated litigation effort using tax dollars to un-
derwrite the operation. The other view is that legal services should steer clear of
using government resources for political or ideological crusades and instead focus on
providing traditional legal aid to help the poor with their day-to-day legal needs.

Sociologist Dr. Rael Jean Isaac noted this duality in her book examining how
ideologues within legal services targeted farmers for harsh litigation tactics, Harvest
o}/; In(Ji'ustice: Legal Services vs. the Farmer. She explained a pattern that exists to
this day:

“When they come to Congress for appropriations, they insist that their mission
is that of traditional legal aid: to provide the poor with equal access to justice.
This has proved a successful tack in preserving the Congressional funding spig-
ot and in disarming critics, but leaves many in Congress feeling betrayed and
misled when the program continues to behave like a political movement.”

1996: CONGRESS ENACTS REFORMS AND RESTRICTIONS

In the House of Representatives FY1996 budget resolution, a 3-year phase out of
LSC was proposed. Appropriations of $276 million in FY1996, $141 million in
FY1997, and elimination in FY1998 was recommended.

The report of the House Budget Committee stated:

“Too often, . . . lawyers funded through federal LSC grants have focused on po-

litical causes and class action lawsuits rather than helping poor Americans

solve their legal problems . . . A phase out of federal funding for LSC will not

eliminate free legal aid for the poor. State and local governments, bar associa-

tions, and other organizations already provide substantial legal aid to the poor.”
(H.Rept. 104-120)

The FY1996 appropriations law for LSC, Public Law 104-134, contained restric-
tions on activities. These restrictions were incorporated by reference in subsequent
appropriations laws. While the LSC Act itself and previous appropriations laws had
contained restrictions of various activities, the reforms enacted in 1996 were consid-
ered to be the most ambitious attempt in some time to reform the legal services pro-
gram.

Under the current appropriations law, LSC grantees may not:

e engage in partisan litigation related to redistricting

e attempt to influence regulatory, legislative or adjudicative action at the fed-
eral, state or local level

e attempt to influence oversight proceedings of the LSC
¢ initiate or participate in any class action suit

e represent certain categories of aliens, except that nonfederal funds may be
used to represent aliens who have been victims of domestic violence or child
abuse

e conduct advocacy training on a public policy issue or encourage political ac-
tivities, strikes or demonstrations

e claim or collect attorneys’ fees
e engage in litigation related to abortion
o represent federal, state or local prisoners
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e represent clients in eviction proceedings if they have been evicted from public
housing because of drug-related activities

e solicit clients

Appropriations law also included reforms requiring that LSC set up a program of
competition for LSC grants as a way to end the practice of presumptive refunding.

THWARTING REFORM

The reforms were largely opposed by legal services lawyers and supporters.

John McKay, a private lawyer who would later become LSC President, called the
proposed reforms “so troubling” because they would “. . . micro-manage Legal Serv-
ices to the point of being absurd.” (The Seattle Times, Oct. 7, 1995, page A11)

Despite—or perhaps because of—his fervent opposition to the restrictions, the
LSC Board selected McKay to succeed Alexander Forger as LSC President. Also,
McKay had nominal Republican credentials deemed useful in working with the new
Republican Congress. Equally important, McKay was to devote full time to the job
of LSC President. Despite an LSC rule that its President not hold outside employ-
ment, Forger had drawn criticism for getting the LSC board, in closed session, to
allow him to work on the multimillion dollar Jacqueline Onassis estate and the bil-
lion dollar Doris Duke estate while supposedly working full time as LSC President.

Radical activist lawyers were especially upset at the prospect of losing taxpayer-
funded lawyers for their ideological efforts. David Cole, affiliated with the far left
Center for Constitutional Rights, the group founded by William Kunstler, wrote a
blistering attack on the reforms. (“A Shackling Compromise: How the LSC Sold Out
the Poor; LSC Board Should Call Congress’ Bluff,” Legal Times, Jan. 27, 1997, page
27) Cole urged the LSC Board to take on Congress by strongly opposing the restric-
tions.

The problem with a frontal assault on Congress at that time was that funding
for LSC was very much in jeopardy.

For the most part, Congressional supporters of LSC embraced the reforms, argu-
ing that LSC should be given a chance to reform. In fact, no Congressman took any
legislative action to strike the reforms and each annual debate on LSC funding fea-
tured supporters arguing that the reforms should be given time to work.

The House floor debate of July 23, 1996 on LSC funding showed strong support
for the reforms by a bipartisan group of LSC supporters.

Rep. Alan Mollohan (D-WV) acknowledged past problems with LSC-funded law-
yers in his own state, but called the reforms bipartisan.

Rep. Charles Stenholm (D-TX), an early supporter of the restrictions, called them
“tough, smart.” He cited the restrictions as essential to LSC serving its original pur-
pose.

One critic of LSC, Rep. George Radanovich (R-CA), used the debate to focus on
a key aspect of the restrictions:

“Today’s proponents of increasing funding for the Legal Services Corporation
have spoken about restrictions placed upon the LSC in last year’s appropria-
tions bill. They claim that these restrictions have placed new limits upon the
LSC and have forced it to act more responsibly. But these proponents have
failed to note that the LSC is not a federal agency of the Federal Government,
so Congress has no way of enforcing these restrictions. So, in effect, Congress
is providing funding for the LSC, but we have no real control over this organiza-
tion.”

In light of LSC’s numerous subsequent efforts to dilute or ignore the reforms en-
acted by Congress, Rep. Radanovich’s analysis proved prophetic.

THWARTING REFORM: THE ROLE OF THE LSC BOARD

While LSC is a private corporation and not a federal agency, it conducts itself in
ways similar to an agency. When Congress enacted the restrictions and reforms as
part of the LSC appropriations legislation, it was up to the LSC Board to promul-
gate regulations. All eleven of the LSC Board members in office at the time the re-
strictions took effect were nominated by President Clinton. First Lady Hillary
Rodham Clinton had a special interest in LSC, having served as LSC Chairman
under President Jimmy Carter.

Under the LSC Act, the LSC Board has the ultimate authority for the manage-
ment of the Corporation. The Board selects the LSC President as well as the Inspec-
tor General. The LSC President has hiring authority over LSC staff and plays a key
role in how enforcement actions are conducted.
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The record is clear that the LSC Board ought to undermine the Congressionally-
mandated reforms by:

e using its regulatory authority to pass regulations weaker than Congress in-
tended or with loopholes allowing activities which Congress sought to ban

e weakening the authority of the LSC Inspector General to have access to infor-
mation from grantees in order to perform his duties under the IG Act

e using a “special commission” to recommend a major reinterpretation of fed-
eral law to allow representation of aliens who are not physically in the United
States

e taking no action to ensure that LSC management enforced certain restrictions
or administered reforms properly

THWARTING REFORM: THE ROLE OF LSC MANAGEMENT

Under the LSC Act, Congress gave LSC the sole authority “to insure the compli-
ance of recipients and their employees with the provisions of the [Act] and the rules,
regulations, and guidelines promulgated pursuant to [the Act] . . .” 42 U.S.C.
2996e(b)(1)(A).

By their terms, the statutory enforcement provisions permit, but do not compel,
the Corporation to sanction violations of the Act or the Corporation’s regulations.
See 42 U.S.C. 2996e(b)(5); see also 45 C.F.R. 1618.5(b) (giving Corporation discretion
to suspend or terminate funding after “attempts at informal resolution have been
unsuccessful”).

As the Regional Management Corporation vs. LSC federal case, discussed below,
shows, a third party which is financially damaged by a violation of federal LSC re-
strictions by a lawyer or program funded by LSC has no judicial recourse if LSC
fails to properly investigate or take proper administrative action. In the case cited,
a company reported improper legislative lobbying by a legal services lawyer and
complained to LSC. The investigation by LSC was so shoddy that it never even de-
termined whether the legal services lawyer had a client for the lobbying, a clear re-
quirement—one of several—for lobbying to be legal. The federal judge in the case
cited the fact that the purported client of legal services had never asked the legal
services lawyer to lobby the South Carolina General Assembly, and the lawyer ad-
mitted that she never spoke with the client about the lobbying.

LSC failed to even mention the client in its cursory decision to dismiss the com-
plaint by Regional Management Corporation against the legal services program.

Even though the federal judge found “. . . the lobbying of the South Carolina
General Assembly transgressed the clear language of federal law and LSC guide-
lines” and remanded the matter to LSC with instructions to fashion a proper rem-
edy, LSC refused to sanction those who clearly broke the lobbying restriction.

Instead, LSC appealed the case, ignored the question as to whether the lobbying
restriction was violated and argued that as a private corporation LSC was not sub-
ject to judicial review. LSC won on appeal because it is not subject to judicial re-
view. In fact, this is yet another reason why LSC’s critics have cited it as among
the most unaccountable of federal programs.

The illegal lobbying incident is hardly isolated. Many individuals and groups
which have complained to LSC about the conduct of legal services have found their
complaints to be delayed and then dismissed with little apparent attention to the
merits.

Because only LSC can enforce the LSC Act and regulations and because it is not
subject to the judicial review which applies to virtually all federal agencies, LSC’s
failure to properly investigate or enforce the restrictions enacted by Congress means
the restrictions are largely unenforceable.

But the situation is actually worse than that.

LSC has an Inspector General with limited powers to conduct fact finding inves-
tigations regarding alleged abuses. According to LSC Inspector General Edouard
Quatrevauex, in a letter to Rep. Hal Rogers (R-KY), Chairman of the Appropriations
Subcommittee with jurisdiction over LSC, on September 14, 2000:

“Grant recipients have repeatedly denied the Office of Inspector General (OIG)
access to information. Moreover, the actions of the LSC President and the Board
of Directors have undermined the OIG by encouraging grantees to refuse to pro-
vide information to the OIG. Waiving its own statutory right of access, LSC
management also has accepted denials of access to records when attempting to
conduct its own compliance inspections, and acceded to ineffective inspection
procedures suggested by the grantees being inspected.”
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Put simply, not only does LSC refuse to properly investigate complaints or enforce
restrictions, but it has actively refused to conduct its own proper compliance inves-
tigations and took the steps noted in the letter above to frustrate any attempt by
the Inspector General to get access to information needed to ensure proper compli-
ance by programs.

Shortly after the Inspector General complained to Congress that “. . . it is no
longer possible to conduct oversight activities efficiently and effectively . . .” in the
letter just cited, it was announced that the Inspector General was no longer working
for LSC. (Legal Times, Dec. 4, 2000)

The hasty departure of the LSC Inspector General so soon after he told Congress
that the LSC President and Board of Directors had undermined his access to infor-
mation by encouraging legal services programs to refuse him access to records un-
derscores yet another reason LSC has been so unaccountable: the Inspector General
serves at the pleasure of the Board that runs the program he is supposed to oversee.

THWARTING REFORM: THE ROLE OF LSC-FUNDED PROGRAMS

Many of the lawyers funded by LSC at the time Congress enacted the restrictions
made it clear immediately that they were strongly opposed to the reforms.

A legal challenge to the reforms came in a lawsuit filed in federal court in Hawaii
in January 1997 by five legal services programs. (Legal Aid Society of Hawaii, et
al. v. LSC, 981 F. Supp. 1288 (1997)) The challenge to the reforms was defeated,
appealed and defeated on appeal.

Opponents to the reforms also filed a broad challenge to the restrictions in federal
court in New York. (Velazquez v. Legal Services Corporation, No. 97 00182 (E.D.N.Y.
filed Jan. 14, 1997). While the challenge to most of the Congressional reforms failed,
the Velazquez case went to the Supreme Court of the United States where the re-
striction against challenges to welfare reform was struck down in a 5-4 decision.

Activist lawyers opposed to the restrictions continue to mount legal challenges. In
a case filed in late 2001 (Dobbins v. LSC) in New York, legal services programs and
others are challenging the restriction against the use of non-LSC funds for re-
stricted activities. While this same challenge was made in the LASH and Velazquez
cases and defeated both times, the Dobbins case shows the determination of legal
services activists to defeat reform.

The case underscores the attitude of legal services lawyers who view providing
traditional day-to-day legal services to the poor as a waste of their time. These law-
yers see the mission of LSC as funding a political and ideological agenda. Former
legal services lawyer Mike Daniel spoke out against the attempts by Congress to
redirect LSC back to traditional legal aid:

“I don’t know how you justify taking federal money to provide routine legal
services. There are other lawyers who will do those services.” (Dallas Morning
News, Aug. 21, 1996, page 25A)

While critics of legal services have long contended the program has a political
agenda, many legal services lawyers have candidly admitted the same thing. War
correspondent and former legal services lawyer Geraldo Rivera acknowledged the
political mission of legal services lawyers in his autobiography when he recalled that
the New York program he worked for undertook “mountains of ideologically-moti-
vated litigation.” (Exposing Myself, by Geraldo Rivera, page 55, 1992)

Opposition to the reforms enacted by Congress by legal services lawyers is not
limited to lawsuits. Cases such as the illegal lobbying of the South Carolina General
Assembly by legal services lawyers illustrates another form of opposition: simply ig-
noring the restrictions.

Legal services lawyers know that only LSC can sanction them for breaking the
rules and LSC has no interest in finding violations let alone punishing them. As
previously noted, LSC’s President and Board took the side of programs denying ac-
cess to LSC’s Inspector General when he was conducting his own oversight efforts.

Legal services lawyers also know that the Inspector General is principally a fact
finder and that only LSC has the authority to sanction them for violation of the LSC
Act and regulations.

Indeed, several of the major instances in which a program was caught violating
the rules came from efforts of individuals in the Inspector General’s office. The
strategy of those who oppose the reforms is clear: prevent the Inspector General ac-
cess to information and, if that fails, get a more compliant Inspector General.
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LSC REFUSES TO ENFORCE LOBBYING RESTRICTION—
DESPITE RULING OF FEDERAL JUDGE

The Regional Management Corporation v. LSC case cited earlier demonstrates the
brazenness with which LSC has sought to undermine the restrictions imposed by
Congress in four important ways.

1. Complaints to LSC about programs violating restrictions can be ignored be-
cause there is no appeal and no judicial review.

As U.S. District Judge Herlong pointed out when he ruled that there was
no rational basis for LSC’s dismissal of RMC’s complaint:
“This short history of Polite’s case, combined with the stern language in
the LSC guidelines, demanded a more thorough investigation of this
matter by LSC. Due to this failure to fully develop the factual record,
LSC’s decision that Berkowitz did not improperly lobby the General As-
sembly is without rational basis.”

2. While LSC is legally correct that it is not subject to judicial review, the fact
remains that Judge Herlong was correct that the lobbying of the General As-
sembly by a legal services lawyer in this case involves “. . . serious allega-
tions that cut to the heart of the continuing controversy over the public
funding of legal services for the poor.”

Judge Herlong put it bluntly, “Berkowitz’s lobbying of the South Carolina
General Assembly transgressed the clear language of federal law and LSC
guidelines.”

The question is: why did LSC not enforce the restriction against lobbying?

3. If LSC believes it can ignore a clear violation of the lobbying restriction be-
cause it is not subject to judicial review, does this view extend to all other
restrictions? This concern validates the view by Rep. Radanovich that LSC
is not a federal agency “so Congress has no way of enforcing these restric-
tions.”

4. If LSC can ignore the plain meaning of the restriction against lobbying and
it can ignore the decision of a federal judge that there was no rational basis
for the dismissal of the complaint about the illegal lobbying, what recourse
is available for an individual citizen harmed by LSC’s refusal to sanction
legal services lawyers when they violate the restrictions?

REPRESENTING ALIENS OUTSIDE THE UNITED STATES:
LSC APPOINTS A “SPECIAL COMMISSION” TO REWRITE FEDERAL LAW
BEHIND CLOSED DOORS; LSC DETERMINES “IS” REALLY MEANS “WAS”

Did Congress ever intend for LSC-funded lawyers to represent aliens who are not
present in the United States?

Of all the efforts by LSC and legal services lawyers to subvert reforms enacted
by Congress, the effort by LSC to evade the longstanding requirement that no alien
be eligible for legal assistance “unless the alien is present in the United States”™—
the exact language of the law—and meet certain additional requirements, has to be
the most brazen.

The controversy began in early 1998 when a group of lawyers from Farmworkers
Legal Services of North Carolina, an affiliate of Legal Services of North Carolina,
took an illegal trip to Mexico to recruit clients to sue North Carolina farmers. A can-
didly shot video of the lawyers in action in a public square in Mexico lead to criti-
cism of LSC at their February 1998 appropriations hearing, a call for an investiga-
tion by Rep. Charles Taylor (R-NC), and critical commentary on the editorial page
of the Wall Street Journal.

LSC investigated and reported back to Congress that it was fining the farm-
workers legal unit $17,000 (the cost of the trip) and defunding it. Superficially, it
looked like LSC was taking appropriately strong steps to deal with a group of law-
breaking lawyers. It later turned out that all of the lawyers and staffers from the
illegal trip simply joined a newly formed farmworker law unit which continued to
receive LSC funds. A closer look at LSC’s letter to the legal services group, obtained
through a Freedom of Information Act request filed by the National Legal and Pol-
icy Center, revealed that the focus of the sanctions was for legal services rendered
to Mexicans in Mexico who had never been to the United States.

Shortly thereafter, LSC announced that it would select a “special commission” to
help the LSC board determine what Congress meant when it mandated that no
alien could receive legal assistance “unless the alien is present in the United
States.” Legal services programs had been violating that provision for years by rep-
resenting aliens who had come to the United States as agricultural guest workers
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under the heavily regulated H-2A program. It was well known that legal services
lawyers would travel to Mexico to recruit such clients to sue growers who used the
H-2A program.

Despite the fact that the H-2A program was very popular with foreign workers
and had provisions for housing, transportation, mandated wages, and was subject
to inspection by a number of state and federal agencies, legal services lawyers had
long viewed the program with disdain. It was felt that foreign workers who came
to the U.S. for harvests, making many times what they would for similar work in
their home country, were bad prospects for joining agricultural unions and the
unions were longtime allies of the legal services lawyers.

The activist lawyers had a simple solution: sue as many farmers using the H-2A
program as possible, making the already expensive program cost prohibitive. As it
was, farmers had to pay a wage rate set by the government to equal or exceed the
wages paid an American citizen for similar work plus the housing, transportation
and other benefits. In addition to the inspections and oversight of the program at
both the federal and state level, any farmer violating the rules ran the risk of being
banned from the program—a financial death sentence for farms with labor intensive
Ccrops.

As might be expected, foreign workers competed to be accepted in the program,
sometimes paying recruiters to be accepted. As a result, H-2A guest workers were
poor prospects for joining unions or joining trumped up lawsuits. While legal serv-
ices are quick to cite their overcrowded waiting rooms, there was a real shortage
of H-2A clients. So the activist lawyers decided to go to Mexico to recruit past H-
2A workers.

The tactic of undercutting the H-2A program by recruiting clients in Mexico
among workers who had previously worked in the H-2A program seemed to work.
Until the videotape.

The “special commission” appointed by the LSC Board to struggle with the best
way to change the plain meaning of the legislative language was handpicked to ex-
clude anyone representing agriculture or, for that matter, anyone who might dissent
from the effort to provide window dressing for the LSC Board’s intention of finding
a way to justify the representation of aliens outside the United States.

The group had two public hearings then went into secret session despite the fact
that LSC has always been subject to the Government in the Sunshine Act. Predict-
ably, the commission issued a report which argued that Congress could not possibly
have meant that there be no legal assistance for any alien “unless the alien is
present in the United States.” They, in effect, argued that “is” really must have
meant “was” and therefore any alien who was previously in the United States as
a guest worker is eligible for legal assistance.

Just as predictably, the LSC Board agreed to this absurd construction. Left un-
said is just where in the Constitution did the LSC Board find their authority to
change the plain meaning of a federal law.

The relevant language of the LSC appropriations law, as set forth in Section
504(a)(11) of Public Law 104-134 is quite clear:

“Sec. 504

(a) None of the funds appropriated in this Act to the Legal Services Corporation
may be used to provide financial assistance to any person or entity (which may
be referred to in this section as “recipient”)—

(11) that provides legal assistance for or on behalf of any alien, unless the alien
is present in the United States and is—

(E) an alien to whom section 305 of the Immigrant Reform and Control Act of
1986 (8 U.S.C. 1101 note) applies, but only to the extent that the legal assist-
ance provided is the legal assistance described in such section;

The physical presence of the alien in the United States is the necessary pre-
condition for any legal assistance.

The phrase “is present in the United States” was meant to condition eligibility
for legal assistance to aliens present in the United states when legal assistance is
being rendered. “Canons of statutory construction dictate that if the language of the
statute is clear, we need look no further than the language in determining the stat-
ute’s meaning.” United States v. Lewis, 67 F.3d 225, 228 (9th Cir. 1995) (citing Sul-
livan v Stroop, 496 U.S. 478, 482 (1990))

Nothing presented by the LSC “special commission” came even close to providing
any evidence that the presence requirement contained within the appropriations law
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was meant by its authors to allow legal assistance when the alien is not present
in the United States.

First, LSC’s own briefing paper contained in the materials presented at the Feb-
ruary 2, 1999 meeting of the LSC commission, Restrictions on Legal Assistance to
Aliens: Legal Background, stated:

“Under current law, LSC recipients may provide legal assistance to an alien if
the alien is present in the United States and falls within one of several des-
ignated categories. See Pub. L. 104-134; and 45 C.F.R. Part 1626”

The same LSC briefing paper goes on to admit that:

«

. nor is there any indication in relevant legislative history to indicate that
the term should not be given it plain meaning which is actually be physically
in the United States.”

Well stated and totally correct.

But very inconvenient for those who wanted to provide legal assistance at tax-
payers’ expense to aliens not physically in the United States.

Even Texas Rural Legal Aid (TRLA), one of the programs caught providing legal
assistance to aliens outside the United States, was hardpressed to find any legisla-
tive history supporting the “is really means was” school of thought at LSC. The
TRLA statement contained in the public record of the commission, before it went
into secret session, states:

“There appears to be no instructive legislative history on the meaning of “is
present” as used in the legislative rider in 1986 nor in any of the other years
in which it has appeared in the appropriations acts (1984 to present).”

Finding nothing whatsoever in the legislative history of the appropriations rider
to support the view that Congress meant “is present in the United States” to mean
“Is or was present in the United States,” TRLA’s statement went on to attempt to
argue that the 1986 Immigration Reform and Control Act (IRCA) somehow dictates
that the plain meaning of the subsequent appropriations rider should not be fol-
lowed This view of statutory construction is based on the absurd and insupportable
notion that Congressional appropriations riders do not have the legal authority to
curtail an interpretation of prior statutory law. In reality, riders to appropriations
laws routinely curtail activities which in prior fiscal years may have been permis-
sible. To find examples of this, one need look no further than the restrictions of legal
services activities which were first set forth in Public Law 104-134.

Despite the novel view, implicit in TRLA’s analysis, that appropriations riders
passed by Congress may not restrict activities that may have been previously al-
lowed by a program that receives federal funds, no legal analysis whatsoever was
provided by TRLA or any other participant to support this view.

Even if the language in IRCA explicitly allowed legal services lawyers to provide
legal assistance to aliens who are not present in the United States at the time of
that assistance, and IRCA clearly does not contain such language, nothing would
prevent Congress from exercising its appropriations authority under Article I of the
1Cons§itution from withholding funding for activities which had previously been al-
owed.

For LSC to take the view that Congress does not possess the authority to use ap-
propriations riders to restrict activities by legal services lawyers is tantamount to
LSC endorsing the view that it has the authority to pick and choose which of the
restrictions imposed by Congress it will enforce.

The argument that Congress may not amend substantive law in an appropriations
statute is flatly contradicted by a 1992 Supreme Court decision which explicitly
found that Congress “. . . may amend substantive law in an appropriations
statute . . .” Roberts v. Seattle Audobon Society, 112 S. Ct. 1407, 1414 (1992).

The results of LSC’s decision to allow representation of aliens outside the United
States has been predictable. Programs which have long had reputations for political
acti(xirism embraced the opportunity instead of addressing traditional day-to-day legal
needs.

It should come as no surprise that the two programs which have paid the largest
fines for violating LSC rules in the recent past, Texas Rural Legal Aid and Legal
Services of North Carolina, have both decided to use their scarce resources to rep-
resent aliens outside the United States. The result is that the deserving poor within
their own service areas are short-changed.

Anyone who thinks that these more expensive foreign cases are serving the inter-
ests of justice should take a closer look at the cases. Despite the fact that many
farmers who cannot afford to pay the expense of defending a lawsuit and are forced
to settle when legal services file trumped up or bogus claims, farmers in North
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Carolina, fed up with the shakedown brand of justice practiced by legal services law-
yers, decided to go to trial on one of the cases decided since LSC decided it could
pretend it was Congress and rewrite federal appropriations law:

Franco-Favela v. Leonard Wester and Wester Farms

This case was heard in Franklin County District Court on July 30, 2001. This was
a contract case brought by one of the LSC-funded lawyers involved in the illegal
Mexican recruiting trip. The client was a Mexican citizen currently in Durango,
Mexico. The client signed a voluntary resignation form in Spanish and English in
August 1996 but the case was not filed until July 1999. The claim that the client
was fired for not meeting a production quota in bell peppers was inconsistent with
the fact that bell peppers were a minor crop and all employees picking them were
paid an hourly wage. The plaintiff admitted the signature on the voluntary resigna-
tion form was his but he had forgotten the circumstances under which he had
signed it. There was no evidence that Wester farms coerced or intimidated the client
into signing the form. The judge hearing the case ruled that “plaintiff’s claims
against defendants lack merit.” The claims were dismissed in their entirety with
Freﬂ'ludice and the judge further ruled that plaintiff shall recover nothing from de-
endants.

Ironically, Legal Services of North Carolina, while pursuing meritless claims like
the one above on behalf of an alien client living in Mexico five years after the client
left North Carolina, recently argued to the North Carolina legislature that it needed
more funds to meet the unmet legal needs of poor North Carolinians. Perhaps if the
program was recruiting clients in Mexico for meritless cases, it might have been
able to meet more legal needs of the deserving poor in North Carolina.

CONGRESS REQUIRES COMPETITION FOR LSC GRANTS BUT LSC SETS UP SYSTEM
TO FRUSTRATE COMPETITION

One of the most important reforms enacted by Congress through the 1996 LSC
appropriations law was the requirement that LSC implement a system of competi-
tion for the award of all grants to field programs.

For years, LSC grantees received their grants through a system of presumptive
refunding. The funds were simply awarded to the incumbent program in almost
every instance without any regard to whether the program was doing an excellent
job or a miserable job.

Quality did not count. Being the incumbent program was all that mattered.

Law Professor Douglas Besharov studied the quality and quantity of legal services
provided with LSC funding in his 1990 book, Legal Services for the Poor: Time for
Reform. He concluded that efficiency among grantees varied widely and LSC’s own
data suggested “a substantial decline in productivity.” (ID. at vx)

Dr. Besharov identified one of the sources of the mediocre levels of efficiency as
the automatic refunding process:

“Unlike most federal programs, LSC grantees are all but guaranteed refunding.
Unfortunately, ensured refunding removes an important incentive for greater
efficiency and responsiveness.”

Congress mandated that LSC set up the program of competitive bidding for grants
with the clear understanding that it did not want a sham process that merely mim-
icked the failed policy of automatically granting money to existing programs.

To reinforce this view, Section 503(a)(3)(e) of Public Law 104-134 stated:

“No person or entity that was previously awarded a grant or contract by the
Legal Services Corporation for the provision of legal assistance may be given
any preference in the competitive selection process.”

Despite this language, the LSC set up a competition program that did just the
opposite of what Congress intended.

The facts speak for themselves.

Ronald Sutherland, Adjunct Professor of Law at the George Mason University
School of Law, has produced an excellent study examining LSC grant competition
(The Government Provision of Legal Services for the Poor: Competition or Monopoly).
While the study also addresses broader issues regarding the ineffectiveness of deliv-
ery of legal services for the poor, his analysis of six years of purported competition
at LSC shows beyond all argument a system that thwarts competition.

Sutherland’s analysis of LSC’s competition found that, with few exceptions, grants
are awarded in competitions which feature just one bid—the incumbent program.

The LSC board, management, and field programs were all opposed to competition
but there was a political necessity to set up a facade of competitive bidding. LSC
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set up the program, made the necessary announcements in the federal register, and
ran the program for six years in a way that virtually guaranteed that incumbent
programs almost always won in the very few cases there was even a competitor.

Any law firm, legal group, faith-based group or charity which entertained an idea
of competing for a LSC grant quickly learned what happens when you challenge an
incumbent legal services program.

The very first successful challenge to legal services programs for a LSC grant was
by the Philadelphia area law firm of Dessen, Moses & Sheinoff. This firm success-
fully competed for grants held by two LSC-funded programs: Montgomery County
Legal Aid and Delaware County Legal Assistance. (“Law firm awarded federal legal
aid grant,” The Legal Intelligencer, Feb. 25, 1997, page 1)

Then the situation turned ugly.

The new group, which won the competition despite the tremendous bias of the
competition process for existing programs, soon found itself picketed by legal serv-
ices lawyers from the losing programs.

One of those lawyers, Roger Ashodian, President of the Delaware County Legal
Assistance, called on Dessen, Moses to withdraw its winning bid. This is the same
attorney who in 1992 had been sanctioned by a judge for engaging in unethical tac-
tics to increase litigation costs in a lawsuit that had been filed against a non-profit
group that had provided affordable housing to the poor. (Cottman v. Flower Manor,
Civ. A No. 91-4890, 1992 WL 368457 (E.D. Pa. 1992))

The losing programs mounted a campaign of political pressure to force the win-
ning firm to withdraw its bid. The losing programs convinced their Congressman to
attend a LSC board meeting in January 1997 to try to overturn the award.

Then the winning firm found that one of its biggest clients, the Philadelphia Fed-
eration of Teachers, did not support the action. The legal service program’s union-
ized staff had apparently persuaded the teachers’ union to throw its weight against
the winning bid.

The Legal Intelligencer (Mar. 19,1997) summed up the firm’s decision in a story
entitled “Concern Over Client Led to Dropping Legal Aid Grant.”

“A desire not to ‘embarrass’ a major client, combined with a public protest by
legal service union members, led the center city-based firm Dessen, Moses &
Sheinoff to withdraw from a grant to take over legal aid services in Montgomery
and Delaware Counties.”

The lesson was that any attempt to allow true competition based on quality legal
services would be met with political pressure, demonstrations, and economic pres-
sure.

Today, there is nothing even remotely resembling the competition that Congress
mandated.

LSC VICE PRESIDENT ADMITS ANOTHER OF LSC’S “DIRTY LITTLE SECRETS —
POOR QUALITY LEGAL SERVICES

Congress mandated competition for LSC grants in an attempt to promote incen-
tives for better quality legal assistance. As just noted, six years of pseudo-competi-
tion where almost every program, no matter how mediocre, gets its grant renewed
has produced exactly what existed before: many low quality programs—the “dead-
wood” described by Dr. Besharov in Legal Services for the Poor: Time for Reform.

This lack of quality manifests itself everywhere, even in candid assessments by
current LSC officials. Randi Youells, LSC Vice President for Programs addressed
the quality issue directly in a paper presented to the International Legal Aid Group
which convened in Melbourne, Australia, July 13—-16, 2001:

“Unfortunately, at the same time we have held ourselves out as the champions
of quality, we have also tolerated the existence of legal services programs that
we know are functioning below appropriate levels. That reality has been one of
our “dirty little secrets.” It has also been our “Achilles” heel in that it has al-
lowed our adversaries—the people who oppose the very idea of federally funded
legal services—to chip away at our financial and political support.” (Inter-
national Legal Aid Group paper, page 13)

CONGRESS STRICTLY FORBIDS CLASS ACTIONS; LSC ALLOWS CLASS ACTIONS

When Congress banned legal services lawyers from class actions as part of the
FY1996 LSC appropriations law, the restriction was short, unambiguous and with-
out exception:
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“None of the funds appropriated in this Act to the Legal Services Corporation
may be used to provide financial assistance to any person or entity (which may
be referred 1to in this section as a “recipient”)—

(7) that initiates or participates in a class action
(Public law 104-134, section 504(a)(7)

Congress enacted the ban after years of abuses by legal services lawyers using
class actions to advance political and ideological agendas. Not only were such class
action lawsuits among the most controversial but they were also costly and diverted
resources from the day-to-day legal problems of the poor.

Prior to the restriction, legal services lawyers used class action lawsuits to:

e challenge Atlanta Housing Authority’s policy of denying housing to persons
with criminal backgrounds (Bonner v. Atlanta Housing Auth., N.D. Ga., Oct.
1995).

e sue Pennsylvania when Governor Casey cut off some welfare benefits to able-
bodied adults if they had no children and were fit to work (Legal Intel-
ligencer, Aug. 4, 1994).

e participate in an unsuccessful lawsuit against Michigan for failing to provide

free lawyers to prisoners for child custody cases (Glover v. Johnson, 75 F.3d
264, 6th Cir. 1996).

Moreover, many types of class actions which might truly benefit the poor did not
require legal services lawyers because private law firms were eager to take such
cases because of the attorneys’ fees involved.

Despite the plain language of the restriction against class action lawsuits by LSC-
funded lawyers and the lack of any exceptions to that restriction, legal services law-
yers have filed class actions against farmers in both Georgia and California.

In the Georgia case, Georgia Legal Services filed a lawsuit against the Georgia
Growers Association, Southern Valley Fruit and Vegetable, Inc., and Hamilton
Growers, Inc.

The clients were five Mexican citizens living in Michoacan, Mexico, who had trav-
eled to Georgia as part of the H-2A temporary agricultural worker program in April
1998, more than a year prior to the filing of the complaint by Georgia Legal Serv-
ices.

Georgia Legal Services asked the court to grant judgment not only for the five
named clients but for a large unidentified number of “others similarly situated.”
Throughout the complaint, the legal services lawyers asserted claims for the uniden-
tified large group of “others similarly situated.”

The legal services lawyers also requested that the court let the action proceed
with Georgia Legal Services representing the large unidentified group. From the
motion it was apparent that they wanted to represent as many as 335 aliens in a
class action.

The lawyers for the growers submitted a memorandum to the court in opposition
to the attempt to proceed as a class action. The memorandum addressed the appro-
priations law restriction against class action as follows:

“Congressional Restrictions on this Litigation

As reflected in the proposed notice, plaintiffs are represented by Legal Services
attorneys. Congress prohibits Legal Services Corporation (LSC), and those orga-
nizations taking their funding from LSC, from undertaking a class action, di-
rectly or through others. 42 U.S.C. 2996e. Public Law 104-134 made this a
strict prohibition and LSC recognized the “clear prohibition” on this activity in
the preamble to 45 C.F.R. Part 1617. 45 C.F.R. 1617.3 now prohibits Legal
Services from initiating or participating in a class action with no exceptions.
While “class action” is defined by LSC with reference to Rule 23, it also extends
to class actions pursuant to “rule of civil procedure applicable in the court in
which the action is filed.” While this class action is not brought pursuant to
Rule 23, it remains a federal court class action. See, e.g. Grayson, supra (repeat-
edly referring to such cases as class actions). Thus, as held in Brooks v.
Bellsouth Tel. Co., supra, while these “class actions . . . do not proceed under
Fed. R. Civ. P 23 . . . section 16(b) of the Fair Labor Standards Act . . . pro-
vides procedures for representative or class actions.” The bottom line is that
LSC attorneys seek to represent 335 persons in a class action, despite a Con-
gressional prohibition.”

The class action lawsuit being pursued by Georgia Legal Services had other im-
portant violations of the Congressional restrictions.
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Congress had sought to eliminate a longstanding pattern of abuses in which legal
services lawyers would fail to identify their clients. The 1996 reforms contained in
Public Law 104-134 set forth this requirement as follows:

“Sec. 504

None of the funds appropriated in this Act to the Legal Services Corporation
may be used to provide financial assistance to any person or entity (which may
be referred to in this section as a “recipient”)—

(8) that files a complaint or otherwise initiates or participates in litigation
against a defendant, or engages in a precomplaint settlement negotiation with
a prospective defendant, unless—

(A) each plaintiff has been specifically identified, by name, in a complaint filed
for the purposes of such litigation or prior to the precomplaint negotiation; and
(B) a statement or statements of facts written in English and, if necessary, in
a language that the plaintiffs understand, that enumerate the particular facts
known to the plaintiffs on which the complaint is based, have been signed by
the plaintiffs, are kept on file by the recipient, and are made available to any
Federal department or agency that is auditing or monitoring the activities of
the Corporation or of the recipient, and to any auditor or monitor receiving fed-
eral funds to conduct such auditing or monitoring, including any auditor or
monitor of the Corporation . . .

In the Georgia case, not only were the identities of each plaintiff not provided,
it’s abundantly clear that Georgia Legal Services didn’t even know the identities of
those “similarly situated” who it was purporting to represent.

As such, Georgia Legal Services violated this federal appropriations law restric-
tion by both failing to identify all plaintiffs and by failing to have gotten from this
large group of unknown plaintiffs a statement of facts. Moreover, the time for such
disclosure is at the filing of the complaint or prior to precomplaint negotiation, not
halfway through the case.

The tactics of Georgia Legal Services in this case fit the controversial modus ope-
randi which has all too often accompanied legal service lawsuits against farmers.
This approach has been documented in Dr. Rael Jean Isaac’s Harvest of Injustice:
Legal Services v. the Farmer published by the National Legal and Policy Center as
well as in hearings ably led by Representatives George Gekas (R-PA) and Roscoe
Bartlett (R-MD) in recent years. The chief tactic is to force farmers to settle flimsy
and even non-existent claims by simply running up the legal bill to fight the law-
suit.

Filing class action lawsuits and failing to identify hundreds of plaintiffs clearly
violates Public Law 103-134, but it is a tactic designed to force farmers to settle
trumped up claims or face financial ruin through legal bills.

Among the trumped up claims was the claim that farmers were somehow respon-
sible for reimbursing workers for passports purchased by workers in their own coun-
try long before a contract even existed. The claim was totally without merit. In the
world of legal services litigation, it doesn’t matter that the allegations are nonsense.
What matters is that the case is so expensive to litigate that farmers will settle just
to avoid the costs of litigation.

In the case of Georgia Growers Association, abusive litigation has cost it hundreds
of thousands in legal bills.

On a bipartisan basis Georgia’s House delegation and Senators spoke out against
the abuses. Rep. Saxby Chambliss (R-GA) and the late Senator Paul Coverdell (R-
GA) wrote to LSC to complain about the tactics of Georgia Legal Services. Senator
Zell Miller (D-GA) in a statement entitled “Agriculture: Georgia’s Top Industry; My
Top Priority,” specifically identified the Legal Services Corporation as challenging
Georgia farmers. He added, “I have learned that Washington has not always been
a great friend to our farmers.”

Despite an outcry from the growers, a complaint against Georgia Legal Services
by the National Legal and Policy Center citing multiple violations of the restrictions
enacted by Congress, and protests by Congressmen and Senators, LSC did nothing
to rein in the rogue program.

LSC knew that only LSC had standing to enforce the restrictions and that any
administrative decision they made dismissing complaints was not subject to judicial
review.

In short, LSC and its grantees were above the law. For an institution which never
tires of instructing Congress that the court house door should not be shut to the
lawyers for the poor, they were in a situation where they were routinely shutting
the door to justice for anyone who wanted the reforms enforced.



37

Class actions by legal services lawyers were not limited to Georgia. In California,
farmers faced a series of class actions by legal services lawyers. In a case filed by
California Rural Legal Assistance (CRLA) before the Ventura County Superior
Court in February 2000 (Lilia Tello, et al. v. Agricultural Innovation and Trade,
Inc., et al.), CRLA asserted claims for not just the named plaintiffs, but also a class
of unidentified “members of the general public.” CRLA subsequently described this
class in the complaint as “each similarly employed member of the general public.”
The size of the class was not given and none of its members were identified by
name, despite the explicit requirement of federal appropriations law cited above for
naming all plaintiffs in any complaint brought by lawyers funded by LSC.

As noted, both the federal law and LSC’s own regulation on class actions, 45
C.F.R. 1617 have no exceptions to the restriction against initiating or participating
in a class action.

Nor is there any dilution of the broadness of the restriction in the definition of
class action at 45 C.F.R. 1617.2, which covers not only class actions pursuant to
Rule 23 of the Federal Rules of Civil Procedure, but also “comparable State statute
or rule of civil procedure applicable in the court in which the action is filed.”

Legal services lawyers undertaking the California class actions and their defend-
ers at LSC have tried to argue that the California actions were representative ac-
tions and not class actions.

Should there be any doubt as to whether a representative action in which legal
services attempts to represent a class of unnamed individuals is a violation of the
broad restriction against class actions found in both the law and the regulations,
one can turn to Ballentine’s Law Dictionary to review what that authoritative law
dictionary has to say on the subject. The definition is remarkably unambiguous:

representative action. same as class action.

That definition does not allow any discernible wiggle room for an attempt to argue
that a representative action is not a class action.

Similarly, Black’s Law Dictionary provides no grounds for claiming a representa-
tive action is not a class action:

CLASS or REPRESENTATIVE ACTION. One in which one or more members
of a class sue either for themselves or for themselves and other members of the
class. Huester v. Gilmour, D.C. Pa, 13 F. Supp. 630, 631; City of Dallas v. Ar-
mour & Co., Tex. Civ. App., 216 S.W. 222, 224

Nothing could be clearer. A representative action is a class action. Congress re-
stricted such actions.

When the above case brought by CRLA was brought to the attention of LSC
through a complaint filed by the National Legal and Policy Center, Underwood
Ranches and Tierra Linda Corp., LSC simply dismissed the complaint. They also
dismissed a second complaint involving another class action by CRLA. LSC knew
from the Regional Management Corporation v. LSC case that it didn’t matter if
there was no rational basis for LSC’s dismissal of a complaint.

The lesson of Regional Management Corporation v. LSC for LSC has been that
complaints about legal services lawyers violating restrictions imposed by Congress
can be summarily dismissed by LSC and the complainants have no right to seek
judicial review of the dismissal.

After all, if LSC could ignore a federal judge who found a clear transgression of
the federal law against lobbying, it could ignore anyone.

CONGRESS WARNS LSC TO ENFORCE CLASS ACTION BAN; LSC IGNORES CONGRESS

In 2000, as reports of legal services lawyers again violating Congressional restric-
tions—and LSC again failing to take any action—reached Congress, members of the
Committee on Appropriations placed the following language in House Report 106—
680:

“The Committee also reminds the Corporation that its grantees are prohibited
by section 504(a)(7) of P.L. 105-119 from participating in class action suits and
directs the Corporation to ensure its grantees comply.”
LSC totally ignored the reminder from Congress and took no action to stop class
action lawsuits.

USING MIRROR CORPORATIONS TO EVADE CONGRESSIONAL RESTRICTIONS—
AN OLD LEGAL SERVICES TRICK WITH A NEW SPIN

The new restrictions imposed by Congress in 1996 left the political activist ele-
ment within the legal services community looking for ways to continue the more ide-
ological activities that were so ingrained in the program. The restrictions were not
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part of the LSC Act, just appropriations riders effective only for the fiscal year in-
volved, so the hope was they were a temporary impediment to activism as usual.

Using a version of a strategy set up in the 1980’s to evade the relatively minor
restrictions enacted in the Reagan years, grantees sought to evade the restrictions
by setting up closely affiliated but legally distinct entities. In 1985, a General Ac-
counting Office investigation determined that closely affiliated groups engaged in
activities prohibited to LSC grantees and that the relationships between the two
sets of groups were so close that LSC should consider them one group for purposes
of complying with the restrictions. (See: “The Establishment of Alternative Corpora-
tions By Selected Legal Services Corporation Grant Recipients,” U.S. General Ac-
counting Office, B-202116, Aug. 22, 1985)

While the earlier version of setting up closely affiliated alternative corporations,
sometimes called “mirror corporations,” typically began with a legal services pro-
gram providing a subgrant to the new group, that option was not available in the
1990’s because LSC regulations interpreted subgrantees as having to comply with
LSC restrictions imposed by Congress.

The new, post-1996 methodology was for an existing LSC-funded program with a
history of activities of the type newly restricted to renounce its LSC grant while
keeping as much of the non-LSC funding as possible. Some attorneys from the LSC
program would then set up a new group close by—sometimes in the same building
or on the same block.

The new group received the LSC grant while the old group used the funds from
bar support, Interest on Lawyers Trust Accounts, state support, and other sources
to continue the cases now forbidden by Congress.

The iron rule is supposed to be that no LSC resources fund restricted activities
or groups conducting restricted activities. The key LSC regulation, known as the
program integrity regulation, is set forth at 45 C.F.R. 1610. LSC will find that a
recipient of their funds has objective integrity and independence from a group if:

(1) The other organization is a legally separate entity;

(2) The other organization receives no transfer of LSC funds, and LSC funds
do not subsidize restricted activities; and

(3) The recipient is physically and financially separate from the other organiza-
tion. Mere bookkeeping separation of LSC funds is not sufficient. Whether suffi-
cient physical and financial separation exists will be determined on a case-by-
case basis and will be based on the totality of facts. The presence or absence
of any one or more factors will not be determinative. Factors relevant to this
determination shall include, but not be limited to:

(1) The existence of separate personnel;
(i1) The existence of separate accounting and timekeeping records;
(iii) The degree of separation from facilities in which restricted activities occur,
and the extent of such restricted activities; and
(iv) The extent to which signs and other forms of identification which distin-
guish the recipient from the organization are present.

(45 C.F.R. 1610.8 (a))

The discretion given LSC to enforce the regulation is a giant loophole: regardless
of whether a LSC recipient shares a building, personnel, or financial arrangements,
every case is determined on the “totality of facts” as interpreted by LSC. This ar-
rangement has been viewed as a green light for programs to work closely with their
mirror corporations which are engaged in a wide range of restricted activities.

Immediately after the restriction took place, mirror corporations began to spring
up from coast to coast. According to an article in the November 21, 1996 Los Ange-
les Daily Journal, “About 100 federally [LLSC] funded programs set up new legal
services agencies in late 1995 or early 1996, either to take cases no longer allowed
under federal [LSC] funding or to take the federal [LSC] funding itself.”

And the closeness of LSC-funded groups and the groups doing restricted activities
was immediately apparent.

e The Philadelphia Legal Assistance Center was formed by 12 lawyers from
Community Legal Services to assume CLS’s non-prohibited cases, setting up
shop in the same building as CLS. (Legal Intelligencer, Jan. 30, 1996)

o Legal Services of North Carolina rented out part of their building, purchased
with LSC funds, to the North Carolina Justice and Community Development
Center—a group which engages in grass roots political projects, lobbying and
other restricted activities.



39

e In New York, the LSC-funded farmworker program and Farmworker Legal
Services of New York, a group doing restricted activities, work out of the
same address with no separate suite numbers. The LSC group co-counseled
on at least 5 cases with the group doing restricted activities. LSC-funded
groups are discouraged from using scarce resources to take cases when there
is other counsel available.

Some programs became so careless at the dividing line between groups doing re-
stricted activities and LSC groups that the obvious apparent use of LSC funds for
restricted activities surfaced publicly.

The Legal Aid Society of Alameda, a program funded by LSC with a long history
of using legal services funds to support activism, was removed from LSC funding
when an investigation by the LSC Inspector General’s office found numerous prob-
lems. One published report called the program’s case management and timekeeping
systems unreliable and stated that it appeared attorneys continued working on re-
stricted cases after the restrictions went into effect. The LSC Inspector General was
quoted as saying, “We could not determine that LASAC divested of class action,
prisoner litigation and restricted alien cases by the July 31, 1996 deadline.” (The
Recorder, June 29, 1998)

The problems persist to this day but are rarely, if ever, discovered by LSC.

In a very recent case, Lane County Legal Aid Service, Inc. (LCLAS) of Michigan
was cited by the LSC Inspector General’s office for multiple violations of the LSC
Program Integrity regulation.

In an Audit Report dated October 2001 (available at www.oig.lsc.gov), the Inspec-
tor general’s office determined:

e LCLAS did not maintain objective integrity and independence from a legal or-
ganization that engaged in prohibited activities;

e LCLAS allowed a full-time attorney to work on a class action lawsuit for the
other organization while in the LSC grantee’s office; and

e LCLAS certified compliance with LSC regulation without required supporting
document.

The LSC Inspector General’s audit report came out in October 2001 but to date
there has been no public indication that LSC has done anything whatsoever to sanc-
tion the program for its violations of federal law.

Nor is this the only case in which LSC has learned of mirror corporations working
hand-in-glove with LSC programs in ways that make a mockery of the requirement
that LSC groups and groups doing restricted activities be physically and financially
separate.

Legal Services of North Carolina (LSNC) and its tenant, the politically active
North Carolina Justice and Community Development Center (NCJCDC), have devel-
oped close legal and financial ties that parallel their close physical ties. Both work
out of 224 S. Dawson Street, Raleigh, NC. No separate suite or room numbers are
listed differentiating the groups on a number of public documents. Property records
list the building as owned by LSNC and having a market value of $1,184,871.

In a complaint filed with LSC against Legal Services of North Carolina on May
18, 2000, by National Legal and Policy Center and the North Carolina Growers As-
sociation, the complainants pointed out that LSNC and NCJCDC were co-counseling
on a case in which attorneys’ fees were being sought. The LSC-program asked that
any attorneys’ fees go to its co-counsel, NCJCDC.

The complaint pointed out that:

e The LSC Act and regulations prohibit this type of fee-generating case

e LSC-funded attorneys are banned from taking attorneys’ fees and the request
to the court that any attorneys’ fees in the case go to the mirror corporation
certainly looks nothing like the financial separation mandated by federal law
and LSC’s program integrity regulation.

LSC took no action on the complaint.

The meaning is clear: in LSC’s view of the physical and financial separation re-
quirement, a program doing numerous restricted activities can operate out of a of-
fice paid for with LSC funds while co-counseling on cases in which any attorneys’
fees go directly to the group conducting the restricted activities.

TAXPAYER-SUBSIDIZED POLITICAL ACTIVISM

In December 1996, lawyers from the LSC-funded Texas Rural Legal Aid (TRLA)
filed a lawsuit in federal court to overturn the election of two Republicans to county
offices. The lawyers challenged the absentee ballots of about 800 active duty mili-
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tary personnel and their families, claiming their votes improperly diluted the vote
of their client.

Despite a clear Congressional restriction against legal services lawyers seeking at-
torneys’ fees, the lawsuit asked for attorneys’ fees.

The legal services lawyers’ challenge to the voting rights of active duty military
personnel met with an immediate and broadly based, bipartisan opposition:

e Texas Attorney General Dan Morales, a Democrat, filed a brief challenging
the legal service lawyers’ interpretation of Texas election law.

e 58 U.S. Senators signed a letter to Attorney General Reno asking her to inter-
vene on behalf of the voting rights of the military voters

LSC wrote to TRLA on January 8, 1997, stating that their request for attorneys’
fees was an apparent violation of the law. TRLA pulled out of the lawsuit as counsel
but a legal services lawyer stayed in the lawsuit as an expert witness.

A major problem with LSC’s handling of the case was the fact that LSC never
challenged TRLA for getting involved in a partisan effort to overturn an election.

The major beneficiary of the legal action would be the two losing Democrat can-
didates, not the lone client who TRLA claimed had her vote diluted by allowing mili-
tary voters to vote by absentee ballot.

Coincidentally, earlier in the election year, TRLA lawyer Jorge Ramirez became
Executive Director of Texas Democratic Party and later served as acting general
counsel.

LSC’s January 8, 1997, letter to TRLA did not make an issue of involvement in
overturning a partisan election nor did it find anything wrong with the effort to
strip voting rights from military personnel, a number of which were on active duty
in Bosnia at the time.

If there was any doubt that LSC would refuse to discipline TRLA over the polit-
ical lawsuit, aside from the illegal request for attorneys’ fees, it was removed when
LSC spokesperson Nikki Mitchell stated:

“In terms of the program’s priorities and in terms of the restrictions placed on
Legal Services by Congress, the suit was perfectly valid.”

The Legal Services Act explicitly prohibits legal services from involvement in any
political activity. What is more inherently political than challenging an election?
Section 1007(a)(6) of the LSC Act states that LSC shall:

“(6) insure that all attorneys engaged in legal assistance activities supported in
whole or in part by the Corporation refrain, while so engaged, from—

(A) any political activity

Lest there be any doubt as to the meaning of the prohibition against involvement
in “any political activity,” this section of the LSC Act was interpreted by U.S. Cir-
cuit Judge Abner J. Mikva in Texas Rural Legal Aid v. Legal Services Corporation,
the case lost in 1990 before the U.S. Court of Appeals for the District of Columbia
Circuit, by TRLA when they challenged the restriction against involvement in Con-
gressional redistricting cases.

Judge Mikva, for years a Democratic Congressman from Illinois, hammered home
two points in rejecting TRLA’s arguments:

“. . . the [LSC] Act charges LSC with a duty to ensure that the legal services
program remains free of partisan political influence and involvement.”

“Significantly, subpart (A) of section 1007(a)(6), which prohibits ‘any political
activity’ by attorneys of recipient programs, does not contain an exception for
legal advice and representation”

Despite Judge Mikva’s decision in a case involving the very same two parties to
the voting case controversy and the interpretation of the very same section of the
LSC Act, the Legal Services Corporation decided that TRLA’s involvement in chal-
lenging the election was “perfectly valid.”

Judge Mikva’s comment from the 1990 case supports an opposite view. He stated,

. we cannot conclude that LSC has no right to prohibit its grantees from engag-
ing in partisan politics.”

In short, LSC ignored the law and gave a green light to partisan political activity.

Legal services lawyers, especially from TRLA, know a green light when they see
one and continued:

«

e A class action lawsuit conducted by a lawyer on her “free time” while working
part time for TRLA was the basis for a stridently anti-George W. Bush com-
mercial during the 2000 presidential election campaign.
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e An activist web page urging individuals to use their tax rebate to “Fund the
Fight Against Bush and his Agenda” by pledging their rebate check to “Orga-
nizations Fighting Against Bush’s Agenda” urged contributions to a number
of left leaning advocacy groups including TRLA. For good measure, viewers
can link directly to the TRLA web page to facilitate donations.

_ Despite the reforms, its partisan politics as usual with LSC’s funds and its bless-
ing.

CONGRESS FORBIDS ATTORNEY FEES WITH NO EXCEPTIONS—
LSC CRAFTS A LOOPHOLE TO ALLOW ATTORNEY’S FEES FROM THE DISABLED;
CONGRESS SCOLDS LSC AND THE LOOPHOLE IS CLOSED

One of the reforms enacted by Congress as part of the FY1996 LSC appropriations
law was a ban on claiming, collecting or retaining attorneys’ fees. (Pub. L. 104-134,
110 Stat. 1321, 504(a)(13).

Among the reasons for this reform was the fact that legal services lawyers sala-
ries were already paid by the taxpayer so the usual rationale for allowing such fees
to compensate an attorney did not exist.

Also, Congress did not want legal services lawyers to abuse their discretion in
taking cases which allowed attorneys’ fees and ignoring the poor whose cases which
did not allow such fees.

Finally, cases allowing attorneys’ fees are much more likely to be pursued by pri-
vate counsel so using tax-funded lawyers in such cases was considered a unneces-
sary use of public funds.

Despite the crystal clear intent of Congress that such attorneys’ fees be banned,
LSC’s Board wrote a proposed regulation which allowed attorneys’ fees to go to legal
services lawyers in certain cases involving arguably the most deserving of its cli-
ents—the disabled poor in Social Security disability cases.

The intent of Congress that no fees be charged by legal services lawyers ended
up being “interpreted” by the LSC Board to mean that disabled poor clients had to
give up part of their recovery in attorneys’ fees.

Fortunately, Congress intervened. At a February 26, 1997 hearing before the
House Commerce, Justice, and State, the Judiciary and Related Agencies Sub-
committee, Chairman Hal Rogers (R-KY) strongly criticized LSC for its attempt to
dilute the attorneys’ fee restriction enacted by Congress.

When LSC Vice Chairman John Erlenborn attempted to defend LSC’s proposed
regulation allowing attorneys’ fees to be claimed in cases involving poor, disabled
clients, Chairman Rogers responded with both common sense and bluntness:

“It’'s outrageous that your interpretation would be that minute considering all
the hot water you're in.”
(The Recorder, Mar. 5, 1997, page 1)

When Mr. Erlenborn insisted on defending the controversial regulation, Chairman
Rogers pointedly responded:

“You can’t seem to help yourself. You do not grasp reality. Some of us are losing
patience.”
(New Jersey Lawyer, Mar. 10, 1997, page 3)

LSC finally got the message. The regulation language was changed so that cases
involving the poor and disable could not be used to claim attorneys’ fees.

Nevertheless, the LSC board continued to use its authority to draft regulations
to carve loopholes into or water down the restrictions Congress enacted.

WHAT CAN BE DONE?

Trying to reform the Legal Services Corporation is difficult. Congress has been
trying for more than 25 years with mixed results.

As events since the 1996 reforms has shown, LSC is difficult to reform because
it does not want to be reformed.

As Rep. Radanovich pointed out, Congress has very little control over LSC.

As the Regional Management Corporation v. LSC case showed, LSC is not subject
to judicial review. It can and does use its discretionary authority to ignore repeated
violations of reforms enacted by Congress.

As the former LSC Inspector General pointed out in his September 2000 letter
to Chairman Hal Rogers, LSC waives its own access to information from grantees
and encourages grantees to deny the Inspector General access to information.

As the LSC’s record on competition shows, it took a requirement to promote com-
petition and turned it into a system in which competition for grants is all but non-
existent.
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As LSC showed with its farcical special commission, it has no problem taking a
clear Congressional requirement that no alien receive legal assistance “unless the

@

alien is present in the United States” and interpret the word “is” to mean “was.”

As LSC has demonstrated, its interpretation of the reform mandating that grant-
ees be physically and financially separate from groups doing restricted activities
means the two groups can share offices and staffs and co-counsel in lawsuits in
which the politically active group is seeking attorneys’ fees.

As LSC showed in the Texas Rural Legal Aid case, LSC interprets the restriction
against political activity to allow legal services lawyers to challenge the election of
Republicans by challenging the rights of military personnel to vote by absentee bal-

lot.

Caught red-handed by Congress, the GAO, and Associated press in passing on
wildly inflated case numbers to Congress to justify increased funding, LSC falsely
assured Congress the problem was fixed yet a second GAO investigation showed
that the problem had not been corrected.

Claiming its grantees are providing top quality legal services, LSC’s own Vice
{?reslident acknowledges the “dirty little secret” that quality is “below appropriate
evels.”

For the most part, band aid approaches will do little to reform this fundamentally
flawed program.

The best that Congress can hope for is that President Bush will appoint a LSC
Board committed to following the reforms, not undermining them.

LSC also needs an Inspector General whose access to documents is not being frus-
trated by an LSC Board and President.

And unfortunately, LSC needs almost continuous oversight because few of the
oversight tools available for federal agencies apply to this private corporation with
its long history of ignoring the will of Congress.

In the absence of continuous oversight, a major reduction in LSC funding will un-
deniably cut down on the abuses and perhaps convince the activists that thwarting
the will of Congress has a price.

Mr. BARR. Thank you very much, Mr. Boehm.

Our final witness today, Mr. Jonathan Ross. We're very happy to
have you today, and you are recognized for 5 minutes for your
opening statement, sir.

STATEMENT OF L. JONATHAN ROSS, ESQ., CHAIRMAN, STAND-
ING COMMITTEE ON LEGAL AID AND INDIGENT DEFEND-
ANTS, AMERICAN BAR ASSOCIATION

Mr. Ross. Thank you, Mr. Chairman.

I appear here on behalf of Robert E. Hirshon of Portland, Maine,
president of the American Bar Association. And it’s ironic that I do
so because my most active role in legal services began in the mid-
80’s when I formed, with leaders from Texas and Massachusetts,
Bar Leaders for the Preservation of Legal Services for the Poor, be-
cause we believed that neither LSC nor the ABA were active
enough in providing equal justice—equal access to justice in our
system in this country.

Now I appear before you as Chair of the American Bar Associa-
tion’s Standing Committee on Legal Aid and Indigent Defendants.
And I'm here to tell you that the ABA is active with LSC in ensur-
ing the Constitution’s promise of equal justice for all and that LSC,
from my perspective, is a well-managed organization that is re-
sponding to the congressional directives contained in the appropria-
tions bills.

We are full partners with LSC in working to ensure that low-in-
come Americans can address their basic, everyday legal problems.
We're a long way from reaching that goal, but we’re active and
we’re working together.

Mr. Watt was correct when he pointed out the legal need that ex-
ists in this country for this kind of help. According to recent census
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figures, over 40 million people in the United States are eligible for
LSC-funded help. ABA legal needs study in 1994 showed that only
about 20 percent of the need was being met. And studies over the
past 2 years have verified in Oregon and other places that that still
remains the same.

The Federal umbrella of LSC is the structure that delivers this
service to the people who need it, and it needs to continue.

Now the Legal Services Corporation has come a long way from
the past and particularly in the last several years, with respect to
compliance. It’s refocused its efforts to serve the basic legal needs
of the poor, has implemented new rules to ensure that funds are
used appropriately, and it’s gone beyond what Congress asked, be-
ginning a nationwide State planning program to improve local pro-
grams and ensure the utmost efficiency and effectiveness of the
limited resources at its disposal.

Competition has helped in that regard. And you will find in
many States existing programs competing with each other for
grants for service to clients.

The CSR question, the reporting question, I think has been ade-
quately responded to. The error rate is down from 11 percent to
under 5 percent, and all eight of the mandates from GAO have
been met by the LSC.

The Velazquez case that challenged the welfare reform restriction
of this Congress was defended vigorously, all the way to the United
States Supreme Court, by the current board and management of
Legal Services Corporation, and they argued regularly and vigor-
ously that those restrictions were appropriate. They lost 5—4. They
are now involved in defending the Dobbins case with equal vigor
and trying to defend what this Congress has said must apply here.

We have no doubt about that. And I can tell you from personal
experience that when I go to board meetings, when I go to their
committee meetings, they talk regularly about how what they're
doing meets the mandates of this Congress.

Time will not permit me to give you examples of what the folks
you fund do for the people of this country. But let me tell you that
the LSC program in New York has responded significantly to the
events of September 11 to provide direct service to victims and
their families who would not have help otherwise.

And when we were last here in '99, we were telling you about
how their grantees, along with the ABA and FEMA and other orga-
nizations, responded to the devastation of Hurricane Floyd. This is
a vital and necessary program.

Since 1996, LSC’s leadership has worked closely with congres-
sional leadership in both the House and Senate to ensure that the
Corporation and its local grantees are focused on meeting the basic
legal needs of the poor. The Corporation has demonstrated its com-
mitment and ability to carry out the program changes. And man-
agement has aggressively enforced restrictions; continues to work
diligently and successfully to improve the case service reporting
system; and has engaged in comprehensive State planning, which
has significantly improved the delivery of legal services.

The single greatest deficiency of the Legal Services Corporation
is the lack of adequate resources to meet the needs of that 80 per-
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cent that go uncared for. And we ask for your support in making
sure that we can get there.

Thank you very much.

[The prepared statement of Mr. Ross follows:]

PREPARED STATEMENT OF JONATHAN ROSS

Mr. Chairman and Members of the Subcommittee:

I am Jonathan Ross a lawyer in private practice with the Manchester, New
Hampshire law firm of Wiggin & Nourie. I submit this testimony at the request of
the President of the American Bar Association, Robert E. Hirshon of Portland,
Maine, to voice the Association’s views with respect to the operation of the Legal
Services Corporation (“LSC” or “Corporation”) and its importance to ensuring equal
justice for all.

The American Bar Association, the world’s largest, voluntary professional organi-
zation with more than 400,000 members, is the national representative of the legal
profession, serving the public and the profession by promoting justice, professional
excellence and respect for the law.

I testify today in my capacity as Chair of the American Bar Association’s Standing
Committee on Legal Aid and Indigent Defendants. This Standing Committee serves
the ABA and the nation by examining issues relating to the delivery of civil legal
assistance and criminal defender services to the poor. It maintains close liaison with
state and local bar association leaders, providing information and developing policy
on civil legal aid and indigent defense. It advocates for and works to ensure the
availability of legal aid and defender services for indigent persons through a variety
of activities and projects.

I also testify today based on my 35 years of direct, personal involvement in the
provision of legal services for the poor. I first became interested in this issue while
I was still in law school in 1965, when I worked for the Neighborhood Legal Services
Office of the Office of Economic Opportunity in Washington, DC. I became actively
involved in the national debate in 1985. Ironically, back then I didn’t think the ABA
was doing enough in this area and I also thought LSC was badly managed. In 1986,
I co-founded the Bar Leaders for the Preservation of Legal Services for the Poor dur-
ing my term as president of New Hampshire Bar. I formed this ad hoc organization,
along with the Texas and Massachusetts Bar Presidents, to raise awareness of the
problem within the organized bar, and to engage in advocacy before the LSC Board,
in Congress and in other appropriate forums. Today, I'm pleased to report that the
ABA is extremely active in ensuring the Constitution’s promise of “equal justice for
all” and that the LSC is a well-managed organization. The ABA and the LSC are
full partners in working to ensure that low-income Americans can address their
basic everyday legal problems. We’re a long way from reaching that goal, but we're
active and we’re working together.

I. THE LEGAL SERVICES CORPORATION PLAYS A VITAL ROLE IN THE JUSTICE SYSTEM

Your Subcommittee is focusing today on many of the management issues related
to LSC: whether LSC-funded programs are counting their cases accurately, whether
programs are complying with the LSC regulations and whether programs are rep-
resenting ineligible clients or taking on restricted cases. While these issues are nec-
essary and important to your Subcommittee’s oversight role, before I address some
of these matters I think it is vitally important to put a human face on the work
LSC-funded programs do.

For more than a quarter of a century, the Legal Services Corporation has been
a lifeline for Americans in desperate need. For poor Americans, LSC-funded legal
services programs have been there at times when they had nowhere else to go.
These are just a few examples of the clients served by Georgia Legal Services.

e In Polk County, a woman’s step-daughter sought to evict her from the mobile
home that she had shared with her husband before he entered a long term
care facility because of progressive Alzheimers Disease. The step-daughter ob-
tained a power of attorney (POA) from her father 18 months after he entered
the nursing home. Alleging that her father and step-mother were divorced,
the step-daughter used the POA to get his Social Security benefits switched
to her as representative payee, closed the parties’ joint bank account, and
then attempted to evict her step-mother from the marital home. Georgia
Legal Services successfully represented the step-mother and the step-daugh-
ter dismissed the eviction suit.
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e Georgia Legal Services represented a young women from Douglas County who
was first beaten by her spouse, and was then forced to respond to an overly
zealous case worker from the Department of Family and Children Services
(DFCS) who removed her children from her custody. DFCS used her status
as a victim of domestic violence as a basis for deprivation proceedings.
Through a series of hearings and negotiation sessions, the legal aid program
h}?‘llp(fd the client gain protection from her husband and regain custody of her
children.

These are just a few of the millions of people legal aid lawyers help every year.
The Corporation, formed in 1974 with bipartisan Congressional support and the en-
dorsement of the Nixon Administration, was created to ensure that all Americans
have access to a lawyer and the justice system for civil legal issues regardless of
their ability to pay. The 2000 census (released in September 2001) reports 31 mil-
lion Americans continue to live in poverty, and another 7 million live on the brink
of poverty, making more than one in seven Americans eligible for LSC-funded rep-
resentation.! In 1994, a Temple University study commissioned by the American
Bar Association reported that, despite the combined effort of legal services programs
and the private bar, only 20 percent of the civil legal needs of the poor were being
met. More recent studies conducted in several states, including Oregon and Ver-
mont, show that nine years later 80 percent of the civil legal needs of the poor are
not being addressed.2

II. THE LEGAL SERVICES CORPORATION IS CARRYING OUT ITS CONGRESSIONAL MANDATE

The Legal Services Corporation has come a long way in the past several years.
LSC used to be a target for elimination by some Members of Congress and certain
organizations. After refocusing its efforts to serve the basic legal needs of the poor
and having strengthened its delivery of those services through some initiatives I will
discuss, the Corporation today enjoys the support of President George W. Bush, a
strong bipartisan majority in Congress, the business community3, and individuals
across the nation <. In 2001, for the first time in six years, the LSC budget was fully
funded by the House Appropriations Subcommittee on Commerce, Justice, State, the
Judiciary and Related Agencies (“CJS Subcommittee”). Just this month, President
Bush requested that LSC receive level funding of $329.3 million for FY 2003, show-
ing his strong support for the program. LSC has earned this trust by focusing on
serving the basic legal needs of the poor, by engaging in state planning to improve
%ervice delivery and by improving its management structure and accountability to

ongress.

A. LSC is Focused on its Mission of Serving the Legal Needs of the Poor

LSC currently funds local legal aid programs serving every state, county and Con-
gressional District in the U.S. and its territories. These programs provide direct
services to more than one million constituents who struggle to get by on incomes
below or near the poverty line as established by the Department of Health and
Human Services. LSC clients include the working poor, veterans, family farmers

1Joseph Dalaker, US Census Bureau, Current Population Reports, Series P60-214, Poverty
in the United States: 2000, U.S. Government Printing Office, Washington, D.C. U.S. Census Bu-
reau, “Historical Poverty Tables—Current Population Survey, (table) 6. People Below 125% of
Poverty Level and the Near Poor”; published September 2001.

2Roy W. Reese & Carolyn A. Elfred, Institute for Survey Research at Temple University for
the Consortium on Legal Services and the Public, Report on the Legal Needs of the Low- and
Moderate-Income Public, January, 1994; Dale, D. Michael, The State of Access to Justice in Or-
egon, Part I: Assessment of Legal Needs, Sponsored by the Oregon State Bar, The Oregon Judi-
cial Department, The Office of Governor John Kitzhaber, M.D., March 31, 2000; Honorable
Denise R. Johnson and Robert Hemley et al, Committee on Equal Access to Legal Services, Re-
port on Investigation of Need and Assessment of Resources (September 2001, accessed February
25, 2002) http:/ | www.vermontjudiciary.org | Resources | CommitteeReports | ULTREPT.pdf

3When LSC was threatened with termination in the 1980s, the CEOs of Fortune 500 compa-
nies banded together and informed Congress just how important access to the justice system
was to their employees. Between 1995 and 2000, when LSC’s existence and funding were threat-
ened, a group of Fortune 500 general counsels lobbied Congress to increase funding for LSC
after its funding had been cut by the House Appropriations Committee. These general counsels
represented leading American corporations, including Proctor & Gamble, Shell Oil, Eastman
Kodak, Georgia-Pacific, Colgate-Palmolive, General Motors, Ford Motor Company and Dupont.

4 Americans strongly support spending their federal tax dollars to provide legal assistance to
low-income individuals and families. An August 1997 Louis Harris poll reported that 70 percent
of those queried believed federal dollars should be used to pay for civil legal aid to the poor
in such cases as child custody, adoption and divorce. A June 1999 Harris poll reported that 80
percent of those surveyed believed federal funds should pay for legal assistance to low-income
victims of domestic violence.
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and people with disabilities. Many beneficiaries of LSC funding were formerly mid-
dle-class, who became poor because of disaster, unemployment, illness or the break-
up of a family. Historically, more than two-thirds of LSC clients have been women,
most of them mothers with young children. Local legal services programs make a
real difference in the lives of millions of poor Americans by helping them resolve
such family law cases as domestic violence and child custody issues, and such ben-
efit cases as wrongfully denied Social Security and veterans’ benefits.

B. LSC Has Complied With GAO Recommendations to Improve its CSR Data

In 1999, the General Accounting Office (GAO) examined LSC’s Case Service Re-
porting (CSR) system and made recommendations that included revising the system
itself, providing more training to legal services providers who must comply with the
CSR system, and changing procedures to ensure the uniform collection of data and
reporting of statistics.

LSC responded to GAO’s recommendations for improving its CSR statistics by,
among other things, issuing several program letters clarifying procedures for certi-
fying case reporting statistics and provisions in its 1999 CSR manual. LSC also
issued other program letters amending the 1999 CSR manual to address specific
issues raised by the GAO, including (1) who can provide legal assistance, (2) the
timely closing of cases, (3) documentation requirements, and (4) client eligibility (in-
come, assets, citizenship and alien documentation requirements); and including a
new section on legal problem categories and codes. LSC also issued a 1999 Revised
CSR Manual in May 2000.

In its report to accompany the FY 2000 spending bill, the House Appropriations
CJS Subcommittee directed the Corporation to make improvements in the accuracy
of its CSR submissions to Congress a top priority.> The Subcommittee required LSC
to submit two special reports to Congress, in April and July 2000, documenting im-
provements in the accuracy of its CSR reports.

LSC submitted these reports in a timely fashion and reported vast improvements
in the accuracy of its statistics. Reporting errors declined from an average of 11 per-
cent to five percent. The CJS Appropriations Subcommittee was pleased with LSC’s
progress and stated so in the FY 2001 CJS Appropriations bill Committee report,
H.Rept. 106-680.6

The ABA is satisfied LSC is making adequate progress to improve the reporting
of individual grantees and the performance of the system as a whole. We encourage
LSC to continue to work to find better ways to gather data to more accurately report
all of the services provided.

C. LSC has Enforced and Defended Congressional Restrictions

The ABA continues to believe that the Corporation is committed to carrying out
its mission, as mandated by Congress. In 1996, Congress imposed several restric-
tions on the type of cases legal services programs could accept and on the clients
they could serve. The Corporation has fully implemented those restrictions estab-
lished by Congress.

LSC has vigorously defended every lawsuit challenging the restrictions, including
Legal Services Corporation vs. Velasquez, 531 U.S. 533 (2001), in which the U.S. Su-
preme Court ultimately decided that one of the restrictions violated the First
Amendment. LSC is again vigorously defending the restrictions in a recently filed
lawsuit, Dobbins vs. Legal Services Corporation.

III. LSC STATE PLANNING PROMISES TO IMPROVE THE DELIVERY OF LEGAL SERVICES

Beginning in 1995, LSC launched an ambitious “state planning” initiative, in-
tended to encourage each state to undertake a careful process of system analysis
and improvement:

e Obtain or significantly expand state funding for legal services;
o Establish systems for coordinating advocacy and training among programs;

5U.S. House, Departments of Commerce, Justice, State, the Judiciary and Related Agencies Ap-
propriations Bill, Fiscal Year 2000 (to accompany H.R. 2670) (H.Rept 106-283). Washington:
Government Printing Office, August 2, 1999.

6“The Committee is pleased with the efforts of the Corporation to improve the case reporting
of its grantees. However, the Committee feels the Corporation can continue to work with its
grantees to improve case reporting and lower the grantees’ reporting rate error.” U.S. House,
Departments of Commerce, Justice, State, the Judiciary and Related Agencies Appropriations
Bill, Fiscal Year 2001 (to accompany H.R. 4690) (H.Rept 106-680). Washington: Government
Printing Office, June 19, 2000. The LSC reported even more progress at reducing the CSR error
rate in the July 30, 2000 Special Report to Congress.
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e Make the court system more responsive and accessible to low-income and pro
se litigants;

Reconfigure programs where necessary to strengthen coordination, access,
and services;

Establish structures to more creatively involve the private bar in the delivery
of civil legal assistance;

e Create and execute a statewide technology plan to improve access and en-
hance delivery;

Develop a statewide coordinated intake system; and

Expand the number of stakeholders within a state committed to the concept
of equal justice.

In short, the LSC sought to develop structures and processes for building and
maintaining comprehensive, integrated, statewide civil legal assistance delivery sys-
tems. While this initiative has required changes that have made some uncomfort-
able, the ABA believes that on the whole the changes it has stimulated have re-
sulted in a stronger and more effective system.

The ABA has closely coordinated with the LSC to encourage and support efforts
to improve each state’s system for delivering legal services to the poor. The ABA
created in 1996, in conjunction with the National Legal Aid and Defender Associa-
tion, the ABA/NLADA “State Planning Assistance Network” to provide technical as-
sistance to those in the states engaged in the planning process. We continue to
sponsor this program, seeking to promote and support state-based partnerships
among the bar, the courts, and legal services providers to expand access to justice.
The ABA has also assisted in the development of standards for the state planning
process; I served on the LSC task force that developed those standards. While re-
sources for state systems remain inadequate, we believe that these careful planning
efforts promise more efficient use of those limited resources, and better overall ac-
cess and service for clients.

IV. THE PRIVATE BAR IS AN ACTIVE PARTNER WITH LSC IN SERVING LEGAL NEEDS OF
THE POOR

The ABA actively encourages lawyers to provide pro bono representation to needy
clients. The ABA estimates that more than 120,000 lawyers are actively partici-
pating in organized pro bono programs throughout the country. The ABA sponsors
many programs to foster pro bono participation and increased funding for legal aid
programs.

The ABA Center for Pro Bono assists ABA members and the legal community in
developing and supporting effective pro bono legal services in civil matters as part
of the profession’s effort to ensure access to legal representation and the American
system of justice.

The Project to Expand Resources for Legal Services, sponsored by SCLAID, assists
bar associations and their leaders, private lawyers, bar foundations, IOLTA pro-
grams, legal services programs and pro bono programs to increase private resources
for legal services.

The ABA Standing Committee on Legal Assistance for Military Personnel (LAMP)
helps the military and the Department of Defense improve the effectiveness of legal
assistance provided in civil matters to an estimated nine million military personnel
and their dependants. America’s soldiers and their families are one of the neediest
groups in terms of civil legal assistance. In response to the military activations fol-
lowing the September 11 tragedy, this Committee instituted the program “Enduring
LAMP”, which provides legal assistance to service personnel who have been de-
ployed. Many state and local bar associations have also instituted programs to pro-
vide free legal assistance to victims of September 11.

I am pleased to report that the efforts of the organized bar have increased dra-
matically since 1985. I expect that we will continue to do more in the future.

V. CONCLUSION

Since 1996, LSC’s leadership has worked closely with Congressional leadership in
both the House and the Senate to ensure that the Corporation and its local grantees
are focused on meeting the basic legal needs of the poor. The Corporation has dem-
onstrated its commitment and ability to carry out the program changes. LSC man-
agement aggressively enforces the restrictions, continues to work diligently and suc-
cessfully to improve the case service reporting system, and has engaged in com-
prehensive state planning which has significantly improved the delivery of legal
services.
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The single greatest deficiency of the Legal Services Corporation is the lack of ade-
quate resources to meet the needs of the 80% of the poor who currently cannot be
served. The Corporation, its grantees and their low-income clients deserve your sup-
port.

Mr. BARR. Thank you very much, Mr. Ross.

And I'd like to, again, on behalf of all Members of the Sub-
committee, thank all four members of our witness team here today.

We’'ll now turn to questioning of the witnesses, and each Member
will be limited to a 5-minute block of time. And then, time permit-
ting, we’ll have additional questions. And we will also be submit-
ting to each of you additional questions from Members of the Sub-
committee and counsel.

Mr. Erlenborn, we’ve already discussed, at least in passing on
more than one occasion this morning, the language of Public Law
104-134 regarding Legal Services’ representation of aliens not
present in the country. As you’re familiar with, section 504(a)(11)
of that public law states the following: “None of the funds appro-
priated in this act to the Legal Services Corporation may be used
to provide financial assistance to any person or entity that provides
legal assistance for or on behalf of any alien unless the alien is
present in the United States.”

And yet, the Legal Services Corporation, through the Erlenborn
Commission Report, and really, what to me is a Clintonesque inter-
pretation of language, basically just boldly concludes that Congress
did not understand the presence requirement, severely altered or
restricted this representation, and simply concludes that represen-
tation should continue and is authorized, despite the plain meaning
of the statute, the plain language of the statute, for aliens who sim-
ply have been in the country at some point and are no longer in
the country.

Could you enlighten us a little bit further as to how this, to me,
clearly erroneous ruling on the part of the Legal Services Corpora-
tion came about?

I mean, when—let me pose a question initially to you: Is not the
language of the statute clear?

Mr. ERLENBORN. No, Mr. Chairman, you have not addressed
what was the real issue. I think anybody looking at the language
knows what “present” means. The question that we were facing is
when. When does the alien have to be present?

And let’s take an example. You have—let’s say we have a woman
who has been given asylum in the United States and is here as an
alien. And let’s say that her mother or father dies overseas in Eu-
rope someplace, and she would like to go there to attend the fu-
neral. Or maybe it’s a wedding in the family. And if she leaves this
country to attend to these family obligations, and at the same time
has been getting help from the local legal services program in her
spousal abuse, the fact that she went over to Europe to attend the
wedding or the funeral would mean, if you say at all times, from
the beginning until the end, they had to be present in the United
States, would mean that this lady would lose her right to have help
in trying to avoid in the future the spousal abuse.

I make the point that most people seem to think about this as
a H-2A problem. That certainly was one of the issues. But this af-
fects every alien in the country who seeks help from the Legal
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Services program. You tell them that they are now going to be
bound to stay in the United States, don’t go to Canada, don’t go
to Mexico, or you're going to lose your lawyer and never be able to
see him again.

Mr. BARR. But I'm also looking:

Mr. ERLENBORN. It didn’t seem to make much sense.

Mr. BARR [continuing]. At the language of the Erlenborn Com-
mission report at page IV. It doesn’t contemplate that this is sim-
ply—that the LSC would simply be authorized in the case of an
alien who is in the country at the initiation of the lawsuit and then
just temporarily has to leave. It says very clearly that they can ini-
tiate representation of aliens who are not in the country when the
lawsuit is initiated, as long as they have some colorable claim to
being in the United States. Even if they’re not here at the initi-
ation of the lawsuit, that’s sufficient for purposes of trying to reach
them through Legal Services Corporation representation. I mean,
that doesn’t fit within your hypothetical.

Mr. ERLENBORN. I think if you would look at the report, what
we've said that if—number one, the person would have to have
been here in the United States and in a legal status under the im-
migration and naturalization laws.

And by the way, one of the five lawyers, five law professors, who
served on that Commission was Alex Aleinikoff at Georgetown, who
is a very well-respected, highly sought-after attorney in the immi-
gration area.

But what we found was that the person would have to have been
in the United States in a legal status under the immigration law
and that they would have to be present in the United States suffi-
cient to maintain their legal status under the immigration law.
That is the way we interpreted this.

Now, we looked at the

Mr. BARR. Do you interpret it to mean that, at a minimum, they
would have to be physically present in the United States at the ini-
tiation of the lawsuit?

Mr. ERLENBORN. Well, I don’t know that we said it in those
terms.

Mr. BARR. No, you didn’t. That’s why I'm asking.

Mr. ERLENBORN. What happens, for instance, in the H-2A situa-
tion, which there was a lot of testimony on——

Mr. BARR. So, basically, you're saying that you believe it’s appro-
priate for an alien not present, physically present in the country,
to have representation begun on their behalf by Legal Services Cor-
poration monies.

Mr. ERLENBORN. I would have to go back and read the report. I
do believe that they had to be in—had to be legally here and had
fr‘1ot lost their legal presence in the United States at the time of the
act

Mr. BARR. Legally and physically present?

éVI(li" ERLENBORN. Legally present is what the Commission de-
cided.

Mr. BARR. I know, and I think we’re sort of still in this Clinton
conundrum here. What I'm simply asking is, do you not believe
that in order to obtain representation, it ought to at least be a re-
quirement that the alien be not only legally entitled to be here and
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legally present but physically present as well in this country? Do
you agree that that is a reasonable limitation and consistent with
congressional intent?

Mr. ERLENBORN. The problem you have is, again, the question of
when. At the time they——

Mr. BARR. I understand that. I'm saying, at the time of the initi-
ation of the lawsuit.

Mr. ERLENBORN. At the time they go to the Legal Services law-
yer?

Mr. BARR. At the time of the initiation of the lawsuit.

Mr. ERLENBORN. One of the problems with that is, in H-2A situa-
tions, the agricultural producer, utilizing the H-2A, can send them
back to Mexico, not paying the wages that they were entitled to.
And then, with the H-2A worker in Mexico, you would say that
they’ve lost their right to representation. It puts an awful lot of
power in the hands of the agricultural producer who wants to get
rid of the workers without paying them, without giving them the
compensation that

Mr. BARR. Doesn’t it also provide for very clear abuse and pres-
sure being put on them? You basically can have absentee plaintiffs,
and that effectively takes away the ability of the U.S. citizens, the
U.S. companies, the farmers, who are trying to provide a valuable
service to the United States of America—they’re basically forced to
defend against plaintiffs that aren’t even in this country.

Mr. ERLENBORN. Well, I would

Mr. BARR. Doesn’t that take away, essentially, due process from
them?

Mr. ERLENBORN. I would think, in most cases, the alien would
have to be present to testify to make the case.

Mr. BARR. But not physically present in order to initiate the
case.

Mr. ERLENBORN. Well, if the case was filed here, I guess they
would be physically present to testify in a trial.

Mr. BARR. But do you think it should be a reasonable require-
ment and a reasonable interpretation of the statutory language
that the alien should be required to be not only legally present but
physically present in the country in order to initiate the lawsuit?

Mr. ERLENBORN. No, I don’t think necessarily so. That means the
H-2A worker would have to pay to come up here at the time

Mr. BARR. Heaven forbid.

Mr. ERLENBORN [continuing]. The suit was filed. And then go
back——

Mr. BARR. But wouldn’t

Mr. ERLENBORN [continuing]. To Mexico.

Mr. BARR. But if they’re already here, I mean, the whole point
of it is, they’re already here.

Mr. ERLENBORN. Oh, no, they get sent back by the employer. The
agricultural producer says, “I don’t like this fellow. He”

Mr. BARR. But at some point——

Mr. ERLENBORN. “I'm going to get rid of him. Send him”——

Mr. BARR. But at some point they’re here.

Mr. ERLENBORN.—“back to Mexico.”
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Mr. BARR. At some point theyre here. It isn’t as if they never
come into this country. Or is there still effort being made to go
down to Mexico and recruit plaintiffs?

Mr. ERLENBORN. Being sent back to Mexico without having been
paid ties the hands of the worker. Didn’t get paid; cannot get any
help in seeing that the pay is ultimately given to him.

Mr. BARR. Thank you.

We'll pursue this further, but at this time I would like to recog-
nize for 5 minutes the distinguished Ranking Member, the gen-
tleman from North Carolina.

Mr. WATT. Thank you, Mr. Chairman.

As tempted as I am to get into this debate about what “is” is,
I think I will just let that go and suffice it to say that I think it’s
a lot, lot more complicated than just what “is” is. And I think the
board and the Erlenborn Commission probably spent a substantial
amount of time understanding that it is a lot more complicated
than just that single kind of political catchphrase that seems sim-
plistic to the public but beyond that has some pretty substantial
implications, not the least of which is what is a lawyer’s responsi-
bility once they undertake representation if a person is here and
then that person is no longer here. I mean, can you get in and out
of cases on some arbitrary is-ness question?

But I'm not going there.

Let me applaud the Chairman for inviting what I think has been
a very, very balanced panel of witnesses, not agreeing with each
other, necessarily, about every specific point but pointing up very
different perspectives. I think this was highlighted probably by
Mr.—how do you

Mr. BOEHM. Boehm.

Mr. WATT [continuing]. Boehm——

Mr. BoEHM. Rhymes with “home.”

Mr. WATT [continuing]. And Mr. Ross’ testimony being kind of
back to back, one saying the Legal Services Corporation is out of
control and the other one saying the Legal Services Corporation is
well-managed.

And I suspect the—from your—from different perspectives and
starting with different—from different places, one could logically
conclude either one of those things, depending on where they start
from.

I was interested, Mr. Boehm, to get to the end of your testimony
and just kind of wondering, okay, we’ve got 26 pages here of horror
stories or arguments about positions about horror stories, some of
which I don’t necessarily agree are horror stories, but at least
that’s your perception. And we get to the end of it, and we really—
I was kind of hoping that we would have some suggestions from
you about what the solutions were. And I kind of was disappointed
to get to the end and have the last paragraph say to me: “In the
absence of continuous oversight,” which I presume the board does,
“a major reduction in LSC funding will undeniably cut down on the
abuses and perhaps convince the activists that thwarting the will
of Congress has a price.”

I suppose if we did that, we’d be punishing the very people—I as-
sume you believe that the Legal Services Corporation provides
some benefit.
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Mr. BOEHM. There is some benefit, yes.

Mr. WATT. Okay.

Mr. BoEHM. And I spent most of my career supporting it, al-
though wishing they could reform. And I reluctantly came to the
conclusion, as it’s presently set up under the act, as a private cor-
poration, no judicial review, none of the normal checks and bal-
ances with a Federal agency——

Mr. WaTT. Wait a minute, now. That’s what we’re here today to
do. The Board meets regularly. We're doing our oversight. So isn’t
it a little bit of an overstatement to say that there is no judicial
review and no oversight?

Mr. BoEHM. No, the judicial review is by a Federal judge. In
other words, if LSC

Mr. WATT. Judicial review is what you're——

Mr. BoEHM. Judicial review, right.

Mr. WATT. Okay.

Mr. BoEHM. Not—there is legislative oversight, certainly.

Mr. WATT. Okay, okay. I see what you're saying. You think the
courts should be second-guessing some of these decisions that the
Legal Services Corporation are making.

Mr. BoEHM. Well, sir, yes, in the sense that every Federal agency
that is under the Administrative Procedures Act, that makes an
administrative decision that may be questionable, there’s a proce-
dure where they can go to a Federal judge, get judicial review, and
the judge decides, “Is the agency acting with a rational basis or not
a rational basis?”

Mr. WATT. Isn’t that where were in Velazquez? 1 mean, we've
gone into court, and the court made that determination, and what
the court determined was that there were some areas that you
could do this. But where you run afoul of the United States Con-
stitution, which all of us have some obligation to act within the
confines of—even Congress—that there are some limits to this.
Isn’t that what Velazquez stands for?

Mr. BoEHM. Except that it wasn’t on an administrative decision
of LSC board. They—Congress was, in effect, being examined by
the Supreme Court. In that sense, I certainly agree with you.

But judicial review of LSC’s administrative decisions is not there
just because of the way it was set up. And the people—growers,
some of the folks here and so forth—when they see LSC do some-
thing—LSC lawyers do something that’s illegal, like the lobbying
in South Carolina, they bring it to the attention of the LSC board.
Their complaint’s dismissed, even though it’s clear. The judge said
the lobbying was illegal. LSC didn’t punish the program.

Mr. WATT. So let me just run this through for you here, and
make sure I understand what you're saying, in this issue—the “is”-
“is” question. If the board of Legal Services Corporation, as it did,
sets up a commission to study it, and they reach a conclusion, you
think it’s the courts that ought to second-guess that decision rather
than the Congress that ought to second-guess decision?

Mr. BoEHM. Well, both normally do. If LSC were a Federal agen-
cy, then it would be subject
Mr. WATT. But LSC is not a Federal agency.

Mr. BoEHM. Exactly. That would be my point.

Mr. WarT. All right, so we should——
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Mr. BOEHM. A Federal agency——

Mr. WATT. You think we should make this a Federal agency?

Mr. BoEHM. Well, originally, it was a Federal agency, and they
had problems and felt a private corporation was the way to go.

Mr. WATT. So that’s not the solution either.

Mr. BOEHM. So it’'s—it’s—or a totally different type of Federal
agency. People have talked about block grants, talked about
under—subsidizing, for example, Judicare. All of this is in the con-
text that Legal Services itself delivers less than maybe 5 percent
of the civil legal aid to the poor in this country. There’s a lot more
pro bono. Poor people do have access to contingency lawyers in per-
sonal injury cases and things where that’s appropriate.

So LSC doesn’t do the bulk of even the civil, let alone they can’t
do criminal.

Mr. WATT. Where are you on this question of how we serve the
other 80 percent that aren’t getting it either from Legal Services,
5 percent, or other groups, 15 percent?

Mr. BoEHM. I agree that there’s—I don’t think—I think the 80
percent is a little flawed because the bar association——

Mr. WATT. Whatever the figures are.

Mr. BoEHM. Right. It’'s—right.

Mr. WATT. You concede that there are some——

Mr. BoEHM. No. Here’s what I think is the real nub of it. I think
poor people many times have problems, individual problems, where
the actual dollar amount may be low, but it’s very important to
them. It’s a consumer problem, employment problem, whatever.

To the extent that the laws say that this must be treated as a
legal problem with well-paid lawyers or even not-well-paid lawyers
on either side—say it’s a dispute over $500; you don’t have to go
too many hours into that before it’s prohibitive.

I think the solution—and it’s already happening in certain re-
spects—is to de-lawyerize—and I'm sure, you know, the bar is not
totally in favor of this sort of thing—but to take a lot of these less
expensive types of legal problems that poor people have and make
it easier through mediation, arbitration, raising the limits in small-
claims court where neither party needs a lawyer—that, I think,
would be a far more appropriate solution than to just say, okay,
every—I know we’re a litigious society. I've been a lawyer myself
for 25 years. But to say, “let’s put two lawyers on the side of these
relatively small legal problems, that’s the reason you have so many
unmet legal needs.”

Poor people would like to have their problems resolved in a just
and fair way, and anything we can do societally to promote those—
ombudsman is another area, mediation, arbitration, and small-
claims courts where counsel isn’t needed—those I think are far
more—are going to provide far more legal assistance to poor people
who really need it than to just say make sure everybody has got
lawyers and go in and duke it out.

That’s the larger picture, I realize, but you were asking the larg-
er picture, I think.

Mr. WATT. I appreciate, Mr. Chairman. I know I'm over my time,
and I appreciate——

Mr. ERLENBORN. Mr. Chairman, could I address the question
posed by Mr. Watt and addressed by Mr. Boehm?
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Mr. Boehm seems to assume that whenever a prospective client
goes to the Legal Services—local Legal Services program and looks
for help from the lawyer that they’re going to wind up in court. It’s
something less than 10 percent, probably more like 5 percent, that
actually get to court.

What do they do? They negotiate, they compromise, and they set-
tle these things.

So, you know, he has them all in court all day long, I guess, and
using up these resources. That just doesn’t happen. That’s a pipe
dream.

Mr. BARR. Thank you.

Mr. WATT. Thank you, Mr. Chairman.

Mr. BARR. Thank you.

I'd like to now recognize the distinguished former Chairman of
this Subcommittee, the gentleman from Pennsylvania, Mr. Gekas,
for 5 minutes.

Mr. GEKAS. Mr. Ross, you stated as one of your final statements
that you feel or felt or do feel that the agency is well-handled, well-
managed, did you not?

Mr. Ross. I did.

Mr. GEKAS. Do you think that the absence of judicial review is
a reason to question whether or not it’s well-managed or don’t you
believe that judicial review should be part of the process?

Mr. Ross. I don’t think it’s necessary. I would not support it. I
would not revisit an issue that was discussed greatly in these halls
and elsewhere about whether any taxpayer in this country could
have standing in court to challenge a decision by the LSC board,
and I'll tell you why. Because the limited resources that this Con-
gress can give to serve poor people should not used in defending
lawsuits every time this Board does something. There is oversight
here. This is a private corporation. And I think that the solution
is the correct one.

Mr. GEKAS. By the same token, those same resources to which
you refer should not be used to entertain those kinds of suits that
we have found to be vexatious and beyond the scope of the statute
and so forth, because if we didn’t spend them for the class actions
and all of that, wouldn’t we have more money for the 80 percent
that are underserved?

Mr. Ross. And I think what I said in my testimony, sir, is that,
from my perception, this Board and the management of this Cor-
poration since 1996, since the restrictions went in, has worked very
diligently to direct its efforts at basic legal services for the poor and
understood what you said.

Mr. GEkas. But if it was well-managed, would there have been
so many overcount situations in the cases that we found—year
after year after year, an overstatement of the cases, thus inducing
the Congress to, in effect, appropriate more monies because the
caseload was mounting, but what was mounting was overcounting
mounting.

Mr. Ross. Well, since 1999, when that issue came up, this Board
and this management has effectively responded to that and re-
duced the error rate from 11 to less than 5 percent.

And I would suggest to you that what they've done represents
good management response to a problem identified.
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Mr. GEKAS. So up to 1999 it was less well-managed?

Mr. Ross. I don’t agree with that.

Mr. GEKASs. I take that to be the case.

John, do you oppose judicial review on a limited, specific basis,
not permitting, as Mr. Ross might be indicating, not permitting an
individual taxpayer to sue but specifying how judicial review can
come about, particularly in some of these cases where it’s obvious
that bringing in the court would arbitrate the decision?

Mr. ERLENBORN. Let me say that my concept of the Legal Serv-
ices Corporation was one that would provide equal access to justice.
We're not making equal access to justice available to everyone but
a good part of the appropriated funds that we’re using are to see
that the restrictions that the Congress enacted are enforced. And
that means going to court and fighting those who would have the
restrictions thrown out as being unconstitutional, either under the
first or the fifth amendment.

Now, we already have successfully, in many cases, but particu-
larly the Velazquez case, used those appropriated funds, and we did
protect the will of Congress.

Now, if we let everyone—every individual who has some sort of
a complaint file a suit, we’ll have to defend those suits. We won’t
have the money to take care of the needs of the poor. That’s just
the answer.

Mr. GEKAS. Well, what kind of cases would go up? The——

Mr. ERLENBORN. I have no idea.

Mr. GEKAS. Excuse me, John.

Mr. ERLENBORN. I have no idea.

Mr. GEKAS. We don’t contemplate that going to the appeals court
would be a case of domestic abuse or a property claim of some sort,
something that’s near and dear to the hearts of the poor people
who can’t get justice otherwise, an overcharge by some auto ma-
chinist, et cetera.

Do you contemplate that those are the ones that would go up to
court? Or are they these general ones that seem to abuse the gen-
eral purposes as Congress outlined them for legal services, don’t
you see?

We're not talking about the poor person’s claim for recompense
at some level. We're talking about the kinds of cases that go up to
a higher level that attack the purposes of the Legal Services Cor-
poration.

Mr. ERLENBORN. Well, my guess would be that if you let these
decisions of the Board be challenged in court by any citizen, what
you will find is that the professional opponents of the Legal Serv-
ices Corporation will gin up a hell of a lot of lawsuits to tie our
hands so that we couldn’t get the job done that we intended to do.

Mr. GEKaAS. I did caveat that I would want to specify how that
judicial review would occur, excluding the right of any citizen, any
time, on any basis to sue.

Mr. ERLENBORN. Well, you have to have some test.

Mr. GEKAS. That would be—yes, that’s what I'm—it would have
to have some criteria by which judicial review could honorably be
brought.

I believe that’'s——
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Mr. ERLENBORN. I think we have a system right now that works
quite well.

Mr. GEKAS. Obviously, you do, yes, John.

Mr. BARR. I thank the gentleman from Pennsylvania.

The gentleman from the great State of Arizona is recognized for
5 minutes.

Mr. FLAKE. Thank you, Mr. Chairman,

I have to say, I'm kind of interested in LSC’s interpretation of
“is present.” I'd sure like to stay in Arizona during these cold
weeks back here and just give my voting card to somebody and tell
the Speaker later, “I was there. I was present, just at another
time.” I mean, it doesn’t work. And I just get a big kick out of this
whole discussion, but it just doesn’t pass the laugh test.

Returning to the main culprit here, the Texas—one of the cul-
prits, the one that’s been up front here, the Texas Rural Legal Aid
group here. In 1996, they sued on behalf of a taxpayer who claimed
that her vote, I believe, was diluted, seeking to overturn the elec-
tion of two Republicans for county office, claiming that the military
vote, absentee votes, were improperly cast or counted or whatever
else.

That didn’t pass the laugh test either. And LSC—well, LSC came
in, actually, and said that the only problem was—is that the law-
yers in that case sought attorneys’ fees. The statement from the
spokesman from LSC afterwards is—was: In terms of the pro-
gram’s priorities and in terms of the restrictions placed on Legal
Services by Congress, that suit was perfectly valid.

Do you agree? Do you agree that it is valid for an LSC-funded
organization to sue on behalf of taxpayers seeking to overturn elec-
tions?

Mr. ERLENBORN. As an attorney for 55-plus years, I make it a
requirement that I have an opportunity to look at and judge an
issue before answering it, so I'm not prepared to answer your ques-
tion.

However, I can tell you, as you probably know, that the manage-
ment of Legal Services Corporation saw to it that the attorneys in
the Texas Rural Legal Aid got off of that case and somebody else
took over, and we no longer were involved in it.

Mr. FLAKE. But

Mr. ERLENBORN. Action was taken.

Mr. FLAKE. Okay. But was that firm—was the Texas Rural Legal
Aid ever disciplined or ever

Mr. ERLENBORN. Yes.

Mr. FLAKE [continuing]. Even told that they did the wrong thing?

As I understand it, and Mr. Boehm can clarify, but they were
only told that you erred when you sought attorneys’ fees——

Mr. ERLENBORN. I think

Mr. FLAKE [continuing]. Not for anything else. And the spokes-
man clearly said that the suit was valid.

Mr. ERLENBORN. My

Mr. FLAKE. Is that correct?

Mr. Boehm, do you want to——

Mr. BoEHM. Sure.
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Not only did they not get out of the suit, they stayed in as an
expert witness. The only penalty was for seeking attorneys’ fees,
which was an out-and-out violation of the congressional law.

And even though the LSC Act itself says no political activities
and the Court of Appeals for DC, Judge Abner Mikva, former Con-
gressman, said in a similar case involving the same parties, Texas
Rural Legal and Legal Services, about whether they get involved
in redistricting political activities, he said LSC has all the author-
ity it needs to prohibit political activities. LSC thought that this
case, which is overturning the election of two Republicans to local
office by challenging the voting rights of 800 military people—many
of them, by the way, were in Bosnia and hadn’t got lengthy ques-
tionnaires and so forth—LSC said that was perfectly valid.

Not only is it not perfectly valid, it violates the LSC’s own act
against political activities.

Mr. FLAKE. Any response, Mr. Erlenborn?

Mr. ERLENBORN. All I can say is that the leaders of the Texas
Rural Legal Aid were brought to Washington, summoned to Wash-
ington, were told that what they were doing was stupid, and that
they were not going to be involved in that case any longer, and
they got out of it.

Mr. FLAKE. Well, they may be on their way back.

Are you aware that section 1007(a)(6) states that—to ensure all
attorneys engage in legal assistance supported in whole or in part
by the Corporation refrain while so engaged from any political ac-
tivity? You're aware of that

Mr. ERLENBORN. Yes, I'm aware of that.

Mr. FLAKE. I'd like this entered into the record.

Mr. BARR. Without objection, so ordered.

Mr. FLAKE. Here’s—from the Web page here,
TaxRebatePledge.org—this is an organization set up, as it says
here, to fight—fund to fight against Bush and his agenda.

If you—it says here, in the text here—it’s asking people to send
their rebate checks that they got through the Bush tax cut to these
organizations who are fighting against the Bush tax agenda. And
over here, it says—it lists the organizations fighting against Bush’s
agenda, if you’ll click on this.

Well, my staff did, and they click on it, and they get a list of or-
ganizations that are fighting against the Bush Agenda. And if you
look down this list, prominently displayed is the Texas Rural Legal
Aid group. And if you click on their Web site—just two degrees of
separation here—you will find that they are funded, as we know,
by the LSC.

Is that not

Mr. ERLENBORN. Have you brought that to our attention, by the
way?

Mr. FLAKE. I am right now. I just discovered it.

Mr. ERLENBORN. Well, now we can start to do something about
it.

Mr. FLAKE. All right. Can we expect that group to be summoned
again to Washington?

Mr. BARR. Will the gentleman yield?

Mr. FLAKE. Yes.
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Mr. BARR. Even though we're all certainly indebted to Mr. Flake
for bringing this to the attention of the LSC, aren’t there any
guidelines that prohibit this? Is it up to Members of Congress to
click on a Web site to discover this? What guidelines are these
grantees given? Are they told in advance not to do this?

Mr. ERLENBORN. Well, they certainly cannot engage in political
activities.

Mr. BARR. But they are.

Mr. ERLENBORN. Individual attorneys or other employees of the
program can, on their own time——

Mr. FLAKE. But, sir, this is the group.

Mr. ERLENBORN [continuing]. Be politically active.

Mr. FLAKE. This is their Web page, not an individual within the
group.

Mr. ERLENBORN. I would say, from what you've told me, and I
would reserve my judgment until I can have all the facts brought
forth, but from what you’ve told me, it sounds to me like they’ve
e}Illgaged in something that is prohibited. And it’s another stupid
thing.

Mr. FLAKE. If I can ask just a follow-up, you mentioned that you
have a staff of seven—well, you added seven to your compliance
staff, is it?

Mr. ERLENBORN. Added seven.

Mr. FLAKE. And you have a $2.2 million budget. Individuals in
your organization seeking to ensure that nobody does this kind of
thing, and we, just looking at the testimony of Mr. Boehm and then
making a couple of clicks, found this. Are you—you mean to say
that that crack staff of seven people and $2.2 million budget failed
to see this?

Mr. ERLENBORN. I have no idea. I would think they failed to see
it, or they would’ve done something about it.

It’s not the kind of thing that is

Mr. WaTT. Will the gentleman yield for just a second?

I'm trying to get a copy of what it is you're looking at, so——

Mr. FLAKE. Yes, I'll be glad to hand it over.

Mr. WATT [continuing]. Will be available to all of the Members
of the Committee.

Mr. FLAKE. My time is up, but I appreciate it.

If I could, a follow up for Mr. Ross: Do you see any problem with
this? Do you think it is right to sue to seek to overturn an election?
Or would that be an example of funds used that could be better
spent serving the poor?

Mr. Ross. I'd answer you this way: The priorities of local pro-
grams funded by LSC are set by local boards and the communities
in which they serve. And so the priorities or use of their resources
as determined locally is what governs what they do, aside from the
congressional restrictions and the regulations of LSC.

If you would look at section 1608.6 of the LSC regulations, there
is a specific regulation that deals with political activity. And sec-
tion 1608.6 deals directly with those that are applicable to attor-
neys and to staff attorneys.

This, too, is like the discussion about what the Erlenborn com-
mission did about “is.” You have to define what political activity is,
and you have to compare it section 1608.7, which deals with the
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attorney-client relationship and the right of Legal Services lawyers
to represent clients properly.

Mr. FLAKE. Just one, very quickly. Mr. Erlenborn, are groups
ever barred after significant activity like this, suing on behalf to
overturn elections or clearly engaging in political activity? Has a
group ever been barred from receiving LSC funds forever?

Mr. ERLENBORN. I don’t know that there’s anything that’s on all
fours, but there are programs that have been shut down for viola-
tions, and those programs were succeeded by others that did com-
ply with the regulations.

Mr. FLAKE. Mr. Boehm?

Mr. BoEHM. Yes, if I could answer that. Let’s look at the case
we're looking at. Let’s look at Texas Rural Legal. Not only were
they not shut down after playing election politics, which, coinciden-
tally, one of their lawyers went off to be executive director of the
g‘et)‘(as Democratic Party right before this case, just a few months

efore.

But not only are they not shut down, but if you look at LSC’s
own Web page, you see the TRLA now has a bigger service area
and gets more money than ever. So the lesson is, engage in politics,
try to deprive military people of their vote, and the result is, we’ll
give you more money.

Mr. FLAKE. Wouldn’t it be prudent, Mr. Erlenborn, to say that
lawyers who work for Texas Legal whatever, if they go on that
they—any firm that theyre representing or engaged with shouldn’t
be able to receive LSC funds as well?

Mr. ERLENBORN. We don’t look into issues of individuals. They
should be taken care of by the program under the—certainly under
the regulations that the program has to comply with. And it should
be a matter of discipline with the board of the individual program.

Mr. FLAKE. Thank you. And I thank the Chairman for letting me
go on.

Mr. BARR. Yes, sir. I thank the gentleman.

The gentlelady from California, Ms. Waters is recognized for 5
minutes.

Ms. WATERS. Thank you very much, Mr. Chairman. I yield a
minute to the gentleman from North Carolina.

Mr. WATT. I thank the gentlelady for yielding.

I just wanted to clear up one thing, and set the members of the
Legal Services Corporation Board at ease. I'm looking at these doc-
uments now, and my colleague may be, by oversight—but the Web
page to which he’s referring is the Web page of something called
TaxRebatePledge.org. It is that Web page that identifies Texas
Rural Legal Aid, Inc. as one of those organizations that is fighting
against the Bush Agenda. It is not the Texas Rural Legal Aid’s
Web site that self-identifies itself in that way.

So I presume that what he wants you to do is go and discipline
the TaxRebatePledge.org for exercising their free speech rights, be-
cause they can put up whatever they want on their Web page and
identify—I guess they could identify me as somebody who’s fight-
ing—they’d be right. [Laughter.]

They might identify the gentleman from Arizona as somebody
who’s identifying—who is fighting the Bush agenda. They would
probably be wrong, but it’s their free speech rights to do that.
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And I want

Mr. FLAKE. Will the gentleman yield?

Mr. WATT. I hope you all won’t spend a lot of time——

Mr. FLAKE. Will the gentleman yield?

Mr. WATT [continuing]. Using Legal Services’ money to inves-
tigate this, because I don’t think you’re going to find that it is as
has been represented.

It’s Ms. Waters’ time, so——

Mr. ERLENBORN. Mr. Watt, if I might say, any complaint that
comes from the Congress, in particular, will be investigated. So
that if Mr. Flake would like to have us investigate this, I expect
we will have a complaint in writing, and I'll guarantee you that
we'll look into it.

Mr. WATT. I yield back to the gentlewoman.

Mr. ERLENBORN. And I wish you had told us about this earlier,
instead of waiting until now.

Mr. FLAKE. I learned 10 minutes ago, just 10 minutes before the
hearing.

Mr. WATT. We think maybe his staff may have misled him about
what these things were, then.

Mr. FLAKE. Not at all.

Mr. WATT. I yield back to Ms. Waters.

Ms. WATERS. Well, thank you. I don’t really have any questions.
I think my position about Legal Services Corporation is very clear.

I don’t know how I would be able to service my constituents
without them. They have, over the years, just been extremely help-
ful in providing just basic legal services to people who have no
where to go. A lot of the complaints, I think, are unfounded. Con-
gress has made some decisions. Again, if Legal Services are in vio-
lation of the law, then you have the ability to not only investigate
them but to take away the funding, I suppose.

I just hope that one day that—well, I hope I'll be here long
enough to get back the funding that Legal Services needs to do the
job. I don’t know that I've heard any answers coming from this
panel or from anybody—and I can’t say “from this panel,” because
I really didn’t listen that closely—about how to provide services for
the poor without having an entity such as legal aid. And I find it
very, very difficult to separate providing services from the poor—
for the poor from helping to provide input on public policy. It seems
to me that the two are inseparable, and I welcome that kind of
input.

So I'll yield back the balance of my time.

Mr. BARR. I thank the gentlelady.

I have a few more questions, and then, Mr. Watt, you may have
some more also. I'll be glad to recognize you.

And Mr. Flake apologizes for having to leave for another engage-
ment.

We will be, though, submitting additional questions in writing.
There are a couple I would like to address briefly, though, before
we end the hearing today, regarding, for example, competition for
LSC grants.

Mr. Erlenborn, I know you’re familiar with the 1997 Philadelphia
case in which a private law firm named Dessen, Moses & Sheinoff
placed a competitive bid to set up a new and arguably more effi-
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cient agency in the five-county region around Philadelphia. How-
ever, the Dessen law firm was forced to withdraw its bid because
of tremendous pressure, including picketing against them by Legal
Services lawyers, in violation of statute and Federal regulations.

For example, one of the lawyers that was picketing against their
competitive bid, against them being awarded the bid, was Roger
Ashodian, president of the Delaware County Legal Assistance
Agency. He apparently was the same attorney who had been sanc-
tioned by the court in 1992 for unethical tactics to increase litiga-
tion costs in a lawsuit that had been filed against a nonprofit group
that provided affordable housing for the poor. That’s background
from the Cottman vs. Flower Manor case.

What sanctions—first of all, is this gentleman still in that capac-
ity, Mr. Ashodian?

Mr. ERLENBORN. I have no idea, nor do I know from what you've
told me if he was doing this on company time or on his own. I
think he has some first amendment rights, if he was doing it on
his own.

That doesn’t mean I am happy that he did it.

Mr. BARR. Do you think that this was improper?

Mr. ERLENBORN. Improper in the——

Mr. BARR. For Legal Services attorneys to——

Mr. ERLENBORN [continuing]. Sense of-

Mr. BARR [continuing]. Be picketing against a private firm that
had submitted a bid and was seeking to obtain a contract for the
provision of those legal services.

Mr. ERLENBORN. I would not say that I think it’s improper be-
cause I don’t have all the facts. I would say that if he is not, as
I said a minute ago, on company time, working for Legal Services,
he has not, because of working for Legal Services, given up his
right to—his first amendment rights to expression.

And that’s all I can say without knowing more about the case.

Mr. BARR. Is this the first you've heard of this case?

Mr. ERLENBORN. I've heard of the—not of the picketing, nec-
essarily. I don’t recall being told about that. But I do recall that
our staff ultimately was told by the attorneys—it was a law firm,
as you mentioned—that they could not live under the rules and
regulations of the Legal Services program, and they decided that
they would not take on being the grantee although they had won
the competition.

Mr. BARR. So the position of the Legal Services Corporation is
that this firm did not withdraw because of the picketing or pres-
iué";: but because they changed their mind after submitting their

id?

Mr. ERLENBORN. I cannot say that’s the position of the Corpora-
tion, because, as I said, I'm not really aware of the person walking
up and down with the banner or whatever he had. I'm not familiar
with those facts.

Mr. BARR. So, actually, Legal Services Corporation has taken no
action against any of those who picketed?

Mr. ERLENBORN. Again, I don’t know much at all about the pick-
eting. I could not answer. I'd be happy to find out and respond to
that question.

Mr. BARR. I’'d appreciate that.




62

With regard also to competition, have there been any Legal Serv-
ices grantees who have lost their grants, not through consolidation
of programs, but to a new competitor?

Mr. ERLENBORN. Yes, I—again, I'm not prepared to tell you ex-
actly when, how many, but would be, again, happy to furnish that.

I do know that there have been some that have lost their status
and another grantee came in and took over that service area.

I'll be happy to furnish you all the information we have on that.

Mr. BARR. But you don’t have any idea today whether it’s been
one, two, 100?

Mr. ERLENBORN. No, Mr. Chairman, I don’t. And if I had realized
that that was one of the questions you wanted me to answer, I
could’ve done my research and answered your question today.

Mr. BARR. Well, we did talk about it yesterday, and I specifically
asked—forewarned you that we would be going into questions re-
garding competition and asked for it at that time.

Mr. ERLENBORN. Yes. I have a lot of information about competi-
tion that didn’t happen to do with that particular case.

Mr. BARR. Well, I'm not talking about a particular case.

Mr. ERLENBORN. Well, I don’t recall you asking the information
als to has a grantee been decertified and a new grantee taken its
place.

The answer, I understand, is yes. How many and where, I can
furnish that to you.

Mr. BARR. I'd appreciate that.

Mr. ERLENBORN. But I did not understand you were asking that.

Mr. BARR. How many and also when, please.

You mentioned that there have been Legal Services grantees who
have lost their grant funding. Is this for violation of regulations of
the LSC Act?

Mr. ERLENBORN. Again, not having an opportunity to research
that, I can’t answer your question.

I did, in answer to just the prior question, hear an affirmative
from the staff behind me, so I feel that they do have cases, which
they can research and give you the information about.

Mr. BARR. Okay, if you could get us those details, too, I'd appre-
ciate it.

At this time, I've got a few more questions, but I recognize the
gentleman from North Carolina, if he has any additional questions,
for 5 minutes.

Mr. WATT. Mr. Chairman, I don’t have any more questions. I
would just tell you, on this issue that you're raising about competi-
tion, from my own personal experience, that there was a vigorous,
vigorous competition, at least on the front end in North Carolina.
I got a lot of calls from people who were—various entities who
thought that they wanted to provide these services. And then the
inquiries started to taper off, and I started to make inquiries my-
self. And a number of them who thought that this was a wonderful,
wonderful thing started to see how difficult it would be to comply
with the Legal Services Corporation requirements, how time-con-
suming this would be.

In a lot of cases, the law firms were approaching this as if it
could be a major “profit center” in their law firms. And once they
got beyond this kind of superficial evaluation of it and found out
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that it wasn’t going to be a “profit center,” the glitter went away
very quickly.

So this whole notion that you can put this out to competitive bids
and there’s going to be people coming out of the woodwork to per-
form these services for poor people, is more of a theoretical notion,
I think, then a practical notion. And most lawyers and law firms
I've known who have gone beyond just a superficial evaluation
have very quickly determined that.

So I just weigh in, and you can think about what most law firms
are thinking about. You know, they—well, let’s set up this kind of
subsidiary out here to serve the poor, and let’s treat it as a profit
center. Most of them who are willing to devote time to this are
doing it through the pro bono process. And it is magnificent the
work they are doing. But few of them are willing to jump into it
full time with all four feet, so to speak.

I yield back.

Mr. BARR. I thank the gentleman.

Does the gentlelady from California have any additional ques-
tions? And if so, she’s recognized for 5 minutes.

Ms. WATERS. No, thank you.

Mr. BARR. Thank you.

Just a few in follow-up, then, if I could, please.

Going back to reference an earlier discussion we had, Mr. Erlen-
born, regarding what is the definition of “is” is, the—we would all
agree, I think, that the Legal Services Corporation is subject to the
Government in the Sunshine Act, correct?

Mr. ERLENBORN. Yes.

Mr. BARR. Could you explain to us, then, why—how is it that the
deliberations on interpreting that particular regulation that we’ve
gone over were made in closed-door session?

Mr. ERLENBORN. I'm glad

Mr. BARR. Session or sessions?

Mr. ERLENBORN. I'm glad you asked that question. First, let me
say that we published in the—the fact that we were going to have
hearings on this issue. We invited people to send in papers, ex-
pressing their position on this issue.

Every one of those was accepted, was read by the five members
of the Commission, and everyone who asked to be heard publicly
was granted the right to testify and did testify before us in the two
hearings that we had.

Now, to get to—specifically to your question, the Commission had
no authority to make any decision, but rather to make a rec-
ommendation to the general counsel and to the Board of Directors.
And, therefore, there was no Government in the Sunshine issue.
There was no authority, merely five law professors getting together
and deciding that they could give an opinion to the Corporation.

Mr. BARR. I'm informed by Counsel that the session which delib-
erated the final decision was not noticed publicly.

Mr. ERLENBORN. Actually, it occurred not at a specific point in
time but over several weeks or, actually, probably a couple of
months of drafting the Commission report and sending it back and
forth. And as I say, there was no obligation under the Government
in the Sunshine Act to give notice of any of the things we did. We
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just voluntarily gave notice of the hearings, and they were well-at-
tended.

Mr. BARR. Do you have a copy of the transcript of those pro-
ceedings?

Mr. ERLENBORN. At this point, I don’t recall whether we had a
transcript. I think we did, but let me ask—I'm told that we do have
the transcript and we can make it available.

Mr. BARR. And that would be for

Mr. ERLENBORN. And would you like to have us send you a copy
of the transcript?

Mr. BARR. Yes. Yes, we would.

Mr. WATT. Mr. Chairman, might I just inquire——

Mr. BARR. Sure.

Mr. WATT [continuing]. If you would yield.

Be clear about what we’re talking about a transcript of. I pre-
sume that Mr. Erlenborn is talking about a transcript of the actual
testimony. If you’re talking about a transcript of the trading of pa-
pers and the phone conversations, which seem—I just don’t want
there to be any—it sounds like you all may be saying different
things.

Mr. ERLENBORN. I thank you for that clarification.

Mr. WATT. I don’t know that that’s the case.

Mr. ERLENBORN. And you're right. We don’t have a transcript of
what was sending paper back and forth, sometimes telephone con-
versations. But, again, we had no obligation to do that.

Mr. BARR. What I'm talking about are the records that are re-
quired to be kept pursuant to section 1622.8 of the CFR, chapter
45 CFR.

Mr. ERLENBORN. Required by whom? By the Commission?

Mr. BARR. Yes.

Mr. ERLENBORN. I'm advised and was advised at the time that
the Commission was working that we’re not subject to the Govern-
ment in the Sunshine Act. We had no authority. All we did was to
make a legal interpretation and give that advice to the Corpora-
tion.

Mr. Ross. Mr. Chairman, may I offer some

Mr. BARR. We're not—I hope we’re not getting involved in an-
other Clinton exercise here, where you—the Commission itself, the
Corporation itself, is subject to the Sunshine in Government Act,
but, in an effort to get around that, they set up an outside Commis-
sion or a group of people to do the work for them and then claim
that that group, even though they’re operating for them at their be-
hest and under the control of the Corporation, they’re not subject
to the Sunshine in Government Act.

Mr. ERLENBORN. Well, we had—the Commission had absolutely
no authority to make any decisions. All we could do is to have a
legal opinion concurred in by the five law professors and the Cor-
poration was free to do whatever they wanted to with that. So we
were not covered by the Government in the Sunshine Act.

Mr. BARR. Here, again, the plain meaning is subject to dispute.
It says, “Every meeting of the board, a committee or a council shall
be open in its entirety to public observation.”
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Mr. ERLENBORN. That’s correct. And under that wording, I've
been advised that we were not subject to the provisions of the act.
Had no authority whatsoever.

Mr. BARR. I'm sorry. I'm missing something.

The plain meaning, the plain language here—Ill repeat it:
“Every meeting of the board, committee or council shall be open in
its entirety to the public.” Does that not cover the LSC and those
entities operating at its behest and under its control, such as the
Erlenborn Commission?

Mr. ERLENBORN. Well, I'll have to check this, but I don’t believe
that the Board ever took a position on this, but the Corporation,
with the aid of the general counsel, gave advice to the programs
that this was the interpretation that the Commission recommended
and it was being adopted by the Corporation. The act of the Cor-
poration in adopting this, if there was any kind of a hearing—and
I don’t recall that there was—it was just an interpretation.

Mr. BARR. The language of the statute doesn’t refer to a hearing.
It says that every meeting of the board or a committee or a council
has to be open in its entirety to the public.

Are you saying that the Legal Services Corporation or any entity
operating within its structure or at its request or under its control
is not subject to that open meetings requirement?

Mr. ERLENBORN. That’s right. We were neither——

Mr. BARR. Your counsel has advised you that these provisions of
the Sunshine in Government Act don’t apply?

Mr. ERLENBORN. That’s right. We were not acting as the Board.
We were not acting as an arm of the Board. We were merely giving
an opinion.

Mr. BARR. I mean, I'm talking about the Commission here; it’s
the Erlenborn Commission report. And down at the bottom, it says
very clearly it’s Legal Services Corporation. I mean, I think here
again common sense would tell us that the Commission was oper-
ating under the direction of, subject to the control of, within the
legal structure of, the Legal Services Corporation.

Mr. ERLENBORN. Let me volunteer to have the general counsel—
if he’s here, he probably would be doing it anyhow——

Mr. BARR. Who paid for——

Mr. ERLENBORN [continuing]. Give you the

Mr. BARR [continuing]. The report?

Mr. ERLENBORN. The Corporation.

Mr. BARR. Well, I mean, it seems to me that——

Mr. ERLENBORN. I don’t think——

Mr. BARR [continuing]. Both the Corporation and, in this case,
the Commission is subject to the Sunshine in Government Act. And
all of those meetings were required to be open fully to the public.

Mr. ERLENBORN. All the public hearings were, and the give and
take over the telephone and my letters and e-mail were not open
to it and did not have to be——

Mr. BARR. I'm not talking——

Mr. ERLENBORN [continuing]. In our opinion.

Mr. BARR [continuing]. About telephone conversations. I'm talk-
ing about all of the meetings of the Commission.

Mr. ERLENBORN. We had two meetings.
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Mr. BARR. Well, then both Commission—or the meetings, those
were both fully open to the public, noticed

Mr. ERLENBORN. Absolutely.

Mr. BARR [continuing]. Publicly?

Mr. ERLENBORN. Absolutely.

Mr. BARR. They were noticed publicly?

Mr. ERLENBORN. There was one in North Carolina and one in
California, and both of them—notice was published. It was open to
the public.

I didn’t realize that you were talking about that. I thought that
you were talking about the deliberations of the Commission mem-
bers, and that was not in open sessions.

Mr. BARR. I think we'’re still on a Clinton treadmill here.

Mr. Boehm?

Mr. BOEHM. Yes, back from ’91 to '94 I served as counsel of the
Legal Services Corporation Board. There’s no question they’re gov-
erned by Government in the Sunshine. There’s no question that
that extends to special committees of the board, which is exactly
what this was. And even though they did notice in the Federal Reg-
ister the two public open sessions, the deliberation session, which
would not be behind closed doors if it were a regular LSC board
meeting or anything else, was where they closed the doors.

From a public policy standpoint, I think it was—Attorney Gen-
eral Meese earlier said there’s two sides to every issue. They ap-
pointed a board of five people. It had vital interest to growers all
over the place. There was not a single one of those five rep-
resenting agricultural interests. Their mission was to try to turn
legislative language that says “is present in the United States” into
meaning “was.” That can be embarrassing in a public setting.

And I think Congressman Flake used the expression “doesn’t
pass the laugh test.” The public was entitled to be in that meeting.
That meeting would have been noticed in the Federal Register. It
wasn’t noticed and the five met behind closed doors and came up
with a, frankly, a preposterous twisting of the language, that “is”
does not mean “is,” “is” means “was.”

And I don’t think—even the LSC regs about Government in the
Sunshine talk about special committees of the board. So if they
have some legal opinion that suddenly turns 25 years of Govern-
ment in the Sunshine law on its head, you know, I'd like to see
what that opinion was. I doubt they have a written legal opinion.

Mr. BARR. Thank you.

We would appreciate any additional information that you all can
provide on that, because this is the sort of thing that does concern
us, and it concerns others as well.

Just a couple of other questions, Mr. Erlenborn, and then we’ll
submit some additional ones in writing.

I think there was reference—and I forget which one of the wit-
nesses referred to it—a letter by Congressman Hal Rogers back in
September of 2000, in which Chairman Rogers says that grant re-
cipients have repeatedly denied the Office of Inspector General ac-
cess to information.

Is that practice still continuing? Or is there complete access that
the OIG has to all LSC and grantee records?
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Mr. ERLENBORN. I am unable to answer that question. I don’t
have that information.

Mr. BARR. Are you familiar with this letter?

Mr. ERLENBORN. No, I’'m not.

Mr. BARR. September 14, 2000, from Hal Rogers.

Mr. ERLENBORN. If

Mr. BARR. I mean to Hal Rogers from the Inspector General of
Legal Services Corporation.

Mr. ERLENBORN. I do not recall seeing the letter. I may have it,
but I don’t recall.

Mr. BARR. Okay. Apart from that letter, though, the fundamental
question is, are all records of the LSC and its grantees available
to the Office of the Inspector General at this time?

Mr. ERLENBORN. I can only give you my opinion. I don’t know for
certain what the answer to your question is.

And, again, with 55 years’ experience as an attorney, I usually
don’t like to give opinions without knowing all the facts. I would
expect that our records would be open, but that’s only my expecta-
tion. I don’t really know what——

Mr. BARR. Should they be?

Mr. ERLENBORN. I would think so. But, again, there could be ex-
ceptions. I don’t know. I have to have the facts before I decide.

Mr. BARR. We're talking about a policy matter here.

Mr. ERLENBORN. I understand.

Mr. BARR. So you aren’t prepared to state that they certainly
should be available fully to the Office of Inspector General?

Mr. ERLENBORN. It depends. If, for instance, these are personnel
records that reveal things that are not of interest to the Inspector
General, I would think that they probably would not want to, but
if—or would we want them to see personnel records like that.

Mr. BARR. Are there limitations, then, in your view on what the
Inspector General can review?

Mr. ERLENBORN. I have no idea. I have no way of telling you, be-
cause I don’t know what the facts are.

Mr. WATT. Mr. Chairman?

Mr. BARR. It’s not a factual question.

Mr. ERLENBORN. Well, from——

Mr. WATT. Mr. Chairman, would you yield?

Mr. BARR. Certainly.

Mr. WATT. I would, certainly, if I were a client of the Legal Serv-
ices Corporation, have severe reservations about the Inspector Gen-
eral being able to have access to my medical records, my case files.

I think there are a number of exceptions. And it seems to me
that Mr. Erlenborn has said, as a general proposition, he believes
that the records of the Legal Services Corporation should be open
to the Inspector General. But apparently you’re not hearing him
say that.

But every general rule

Mr. ERLENBORN. Has exceptions.

Mr. WATT [continuing]. Generally has exceptions. And I think
that’s what he’s saying. And I can——

Mr. ERLENBORN. I told, Mr. Watt——
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Mr. WATT [continuing]. Just think of some things in my own
mind that I would want to be exceptions. I don’t know whether
that’s what this is all about.

But I think the general rule is that records should be available,
but that there are always exceptions to every general rule.

Mr. ERLENBORN. I'm told that that is the general rule, and one
of the exceptions, maybe the only exception, is attorney-client privi-
lege, which I think we should understand.

Mr. BARR. Has LSC ever waived their right of access to any out-
side group?

Mr. ERLENBORN. Are you talking—there’s been a problem of ac-
cess not to the Corporation but rather the Corporation not being
able to have access to records of some of the programs. I don’t know
which way you’re addressing this question.

Mr. BARR. It’s my understanding that LSC management has ac-
cepted denials of access to records when attempting to conduct its
own compliance inspections and acceded to ineffective inspection
procedures suggested by the grantees under review.

For example, after the Legal Aid Bureau of Maryland denied the
OIG access to information in 1999, LSC management agreed to a
protocol for conducting compliance reviews that accepted what were
called unique identifiers in lieu of client names.

In December 1999, LSC management entered into a written
agreement with Westchester/Putnam Legal Services—I guess that’s
up in New York—to accept unique identifiers, again, waiving its
statutory authority.

Is this a process that you’re familiar with?

Mr. ERLENBORN. Now I know——

Mr. BARR. And is it

Mr. ERLENBORN. Now I know the process you’re talking about.
Yes, some of these things—I think the Maryland case is one. It was
an agreement between the Inspector General, who was doing an
audit of the program. There was an agreement to get around a
claim of attorney-client privilege, so that the Inspector General
could get sufficient information to complete his audit without nec-
essarily having the names of people exposed.

And so this happens. And a number of times, the Inspector Gen-
eral has done this, work out a problem instead of going to court,
getting the information the Inspector General needs.

Now, they’ve also—our corporate staff goes into the—tries to get
information from the records of the programs, and sometimes they
have to negotiate to find a way of doing it that is not violating at-
torney-client privilege and yet allowing our staff to get the informa-
tion to do an audit on their behalf.

Mr. BARR. I would appreciate it, because there are some—I think
some pretty complex but fairly important issues involved in this
discussion, if you could, please, take a look at the September 14,
2000, letter from the Inspector General to Hal Rogers. And I'd ap-
preciate your thoughts on that and your response to it, please.

You did testify, Mr. Erlenborn, that the efforts to address the
overcounting and so forth, that the error rate, which you identified
in 1999 as 11 percent, dropped I guess about 60 percent or so the
next year to 5 percent. What was the criteria and who conducted
that survey?
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Mr. ERLENBORN. This is based on audits by our staff, and it—
it’s audits that they did in conjunction with the programs who are
doing a self-inspection.

What had preceded that were letters going to all of the programs,
advising them the procedures that they should follow to have the
best possible records.

And I would reiterate that this all began with the Corporation
and the LSC Inspector General having discovered that the records
were not accurate and remedial action was taken before this be-
came public and became a cause celebre on the Hill. And we've
done all in our power to see that we have accurate figures.

Now, I would really question the assumption made by my friend
George Gekas that we were trying to inflate these figures so that
we would get more money from the Congress. We were lucky to get
money just to stay alive. There was no attempt on our part to try
to flimflam the Congress.

Mr. BARR. What was the reason—at least that would’ve provided
a logical explanation for the overinflation. What was the reason for
the overinflation?

Mr. ERLENBORN. The inflation was caused by outmoded proce-
dures. A good deal of that problem was on the part of the Corpora-
tion not giving the programs sufficient information and guidance,
which we have done in abundance since this issue was raised. And
that’s what brought the count down, the error count down.

Mr. WATT. Would the Chairman yield on that point?

Mr. BARR. Certainly.

Mr. WATT. We did have a hearing or two about this when we
were in the heat of this battle. And my recollection of what was
going on is that—is what goes on in a lot of other Federal agencies
and non-Federal agencies: Instead of counting clients, they were
counting client—some of the Legal Services organizations in the
field had started counting contacts. So if you got a series of phone
calls about a case, that might show up as—even though it was one
case, it might show up as more than one client contact.

And they understood what they were doing. They were keeping
these records for the purpose of trying to allocate personnel to re-
ceive those calls, how many personnel they needed. So there were
all kinds of different records being kept by different organizations,
and there was no standard.

And what the Legal Services Corporation did was to set some
standards, at least for reporting to the Congress, so that there
wouldn’t be all kinds of different standards in different Legal Serv-
ices organizations that were grantees.

And I'm not sure I was ever convinced that there was any sin-
ister motivation. In fact, most of the motivations I heard were ra-
tional explanations: “We needed to know how many phone calls we
were getting so that we would know how much personnel we need-
ed.” “We needed to know how many pieces of correspondence we
were getting in as opposed to cases so that we would know how to
budget for responding to those.” I mean, there were all kinds of ra-
tional explanations.

And I had thought that this issue had been resolved a good while
ago. I mean, I think this is old news, Mr. Chairman. I hope it is.



70

And if we think it’s not, then maybe we should have an inde-
pendent audit.

But I think the Legal Services Corporation did their own inde-
pendent audit. They found the problem. They identified it. They re-
ported it. And then they corrected it.

Mr. ERLENBORN. The GAO also looked into it. And all of those
things that the GAO recommended the Corporation do to get accu-
rate figures, we have accomplished.

And I might also say, you’re talking about what someone might
be trying to do—what impetus there might be to give figures that
were not accurate. The figures are composed out in the field. Out
there, they get the same amount of money regardless of what fig-
ures they report, because it isn’t based on those figures; it’s based
on the poor in the service area. And so there’s no reason for them
to give inflated reports.

When that comes to the Corporation, all we do is to add these
numbers together. We do not change the numbers. There is no way
that we could get more money by changing the figures. There’s no
reason why we would do that. And we have never done it.

Mr. BARR. How long after Inspector General Quatrevaux sent
this letter to Chairman Rogers in September of 2000 was he fired
by the Board?

Mr. ERLENBORN. I have no idea.

Mr. BARR. As I understand it, it was shortly thereafter.

Do you know, Mr. Boehm?

Mr. BOEHM. Yes, there was a news article in Legal Times Decem-
ber 5th, right—you know, we're talking about 2 months after it
saying he was no longer with the Corporation and wasn’t available
for comment.

And I have a copy of the letter here. It’s interesting, in the letter
itself, the Inspector General says that his efforts to get access to
documents were being undermined by the LSC President and the
LSC Board and that they were not—they were waiving their own
statutory access to records.

And I just saw a case in here, this Westchester case that took
place in September, that was a complaint that I had filed. The pro-
gram legal director there, worked there close to 20 years, wrote a
letter to the editor—his name was John Hand—saying that in his
program, they knowingly falsified the case counts in order to de-
ceive their funders.

He had subsequently left. I filed the complaint. I said, well,
here’s a guy that worked there 20 years; he’s saying they falsified
their numbers; please investigate.

LSC dismissed my complaint, and now I happen to see in this
letter that one of the programs that was not forthcoming with in-
formation that the IG wanted was Westchester.

There is a lot more to this story than that. The person, by the
way, who discovered the case overcounting was an individual with
25 years’ experience in the Federal IG service, a guy by the name
of Fred Gedrich, who was here earlier today.

He quit after years of experience in the government because he
felt that the Board and the President and, in that case, even the
IG, was not telling Congress what they should’ve told them. He left
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his job in order to tell Congressman Latham, LSC is covering up
widely inflated case counts.

Everything he said was confirmed by GAO in their first inves-
tigation. Everything was confirmed in an Associated Press inves-
tigation. And then there was a second GAO study that said that
what LSC was telling Congress, that they had solved the problem,
this was the GAO report that came out in September 1999, that
they had not done everything they should’ve done. Now they’re say-
ing they have done it again.

But, again, this is based on their own assessments and not some
objective third party. There’s been a history in this case of covering
up, not investigating, people leaving their jobs because they felt the
truth wasn’t being told to Congress. And so there’s a lot more to
this story than just a lot of confusion about cases—programs not
knowing what is a case and how to count them.

The record shows every single program that was looked at by
GAO had major problems. There were no exceptions.

Mr. BARR. Thank you.

We will be following up on a number of these areas, including
one that we have not had sufficient time to go into today. And you
all have been very patient, and I appreciate that. And I appreciate
the patience of the Ranking Member.

One other area that we will be submitting some additional ques-
tions on is—those regarding the spin-off organizations and so-called
mirror organizations, to determine if that’s a continuing problem.

But, again, I'd like to thank all four members, including General
Meese, who had to leave earlier. This was a very, very informative
panel, a very distinguished panel. We appreciate the answers to
the questions, and your commitment to provide additional material,
both in response to questions that have been posed today as well
as the additional questions that will be posed.

And particularly in your case, Mr. Erlenborn, we appreciate your
public service by continuing to provide guidance.

I think we all recognize, and I can speak for the entire Sub-
committee, we do recognize that changes have been made. There
have been improvements. Our concern is simply to make sure that
the continuing problems don’t fester and continue to be addressed.
And that’s the motivation for the questions today, and we look for-
ward to working with you and your predecessor

Mr. ERLENBORN. Thank you.

Mr. BARR [continuing]. In this regard.

Thank you very much. This hearing is adjourned.

[Whereupon, at 1 p.m., the Subcommittee was adjourned.]
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LEGAL SERVICES CORPORATION
V.
FARMERS OF THE UNITED STATES

Most American farms are family-owned and operated. Their profit
margin depends on factors beyond their control-usually thought of as
weather, and the vagaries of the US marketplace. Few people
realize that the most uncontrollable factor affecting the existence of
domestic food production in this country is their own government-its
domestic and foreign economic policy and its domestic support of
anti-agriculture interests.

Fresh market production is the most vulnerable of domestic food
production. The fragility of the product does not allow delay in
harvesting or storage once it leaves the field, thus putting growers at
the mercy of immediate labor supply and market demand.

Despite studies and rhetoric to the contrary, Georgia farmers have
faced labor shortages for the past decade. The influx of
undocumented workers has masked the severity of the problem, but
dependence on this labor force is economically risky and in the
minds of many farmers, exploitive. In 1998, a number of Georgia’s
large fruit and vegetable farmers turned to H2A, an expensive and
regulation-saddled program that can supply workers from other
countries for seasonal employment on US farms, once the availability
of the domestic labor supply has been tested and exhausted.

Since that time, these growers have spent a significant portion of
their small profit margin to house, transport, pay and otherwise
furnish the highest level of worker protections enjoyed by any
industry’s workforce. Their workers are all legal, and for that, they
should be congratulated and supported in their commitment to
complying with immigration and labor laws.

Instead, these law-abiding employers have been constantly
subjected to attack by the government-funded Legal Services
Corporation (LSC) and its allies, the private, non-profit, anti-farmer
legal groups that were formed solely to circumvent the will of
Congress.
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For example, during the first year of H2A participation in Georgia, the
local LSC affiliate, Georgia Legal Services’ Farmworker Division was
invited to participate in the orientation of all newly hired workers. In
an effort to demonstrate their commitment to compliance,
coordination and cooperation, these growers invited representatives
of this anti-farmer organization to the workplace to meet workers and
ensure that all workers were aware of their rights. A booklet was
jointly prepared that included the phone number of Georgia Legal
Service, Farmworker Division. In return, the growers asked that GLS
notify them of any concerns so that the employer could solve
problems before litigation became necessary. The parties agreed
and the cooperative agreement was initiated.

Within months, a lawsuit was filed without any notice against these
same growers by a Florida-based private non-profit whose operative
had attended a Georgia Growers Association orientation and who
was allowed to interview workers by GLS attorneys-under the guise
of his also being a GLS employee. Shortly thereafter, a GLS
attorney solicited, and again without notice, filed a lawsuit against
another GGA farmer who had agreed to participate in the GGA/GLS
“cooperative program”. There is some evidence that the plaintiffs in
that action were located and interviewed in Mexico by the same
Florida non-profit organization’s operative that had earlier posed as a
GLS outreach worker.

Following is a list of LSC-sponsored/affiliated threats and actions
against Georgia farmers who were participating in the H2A program:

1. Roberson Farms was sued in Puerto Rico on behalf of Puerto
Rican workers who left before their contract ended and whose
primary allegation was that their housing had been inadequate
(although the housing had been inspected and approved by GA
DOL repeatedly). Because the cost of litigating the case in_
Puerto Rico was prohibitive, the Robersons settled out of court.
The costs to the grower are not available at this time, but are
believed to be more than $250,000.

2. Georgia Growers Association (three members) was sued by
Greg Schell of the private, non-profit Florida Rural Legal
Services (aided and abetted by attorneys from Georgia Legal
Service) in Florida on behalf of three improperly registered
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crewleaders who refused to take or send their workers to
Georgia because the override offered by GGA was not as much
as they wanted. The case was moved to Georgia and although
the federal court held that the charges were without merit,
Florida Legal Services appealed the decision. GGA then
settled to avoid further legal fees. Costs to the growers was
$275, 000.

. Georgia Growers Associated was sued by by Georgia Legal
Services Farmworker Division on behalf of Mexican citizens
who left their H2A jobs without justification or notice, but
wanted the grower to pay the costs of their visas. Costs to the
growers was approximately $220, 000.

. Evans Farms was sued by Texas Rural Legal Services in_
Texas on behalf of a two workers who, without prior notice to
the employer, brought several non-working family members
with them to the H2A job but would not accept alternative
housing arrangements until the grower could accommodate
them. To avoid the cost of litigation in Texas the grower settled
at an approximate cost of $17, 500. (Although she was never
informed by the Texas Workforce Commission that the job
applicants were bringing non-working family members, the
Georgia Department of Labor's local representative was also
individually named in the suit. This portion of the case was
separated, moved to Georgia and settled by the State.)

. Fletcher Farms was sued by GLS on behalf of several Mexican
citizens who left their H2A jobs without notice and alleged that
the grower had not properly paid the total cost of their
transportation to the job from Mexico. To avoid costly litigation,
the grower settled at a cost of approximately $11,000.

. Taylor Orchards was sued for wrongful termination by GLS on
behalf of two Mexican citizens who were fired for fighting during
work hours in the packing shed. Although posted rules clearly
stated that the penalty for fighting was immediate termination,
the employer could not afford the costs of litigation, so the case
was settled. One of the workers remained illegally in this
country, with full knowledge of the GLS attorney, during all
preliminary interviews, etc. Costs to the grower were about
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$14,000. (The county sheriff's deputy who responded to the
emergency call by the packing shed supervisor and arrested
the fighters was also sued as an individual by one of the GLS
plaintiffs.)

7. Bland Farms has been the target of several actions by GLS
and Texas Rural Legal Services. We have no details of the
costs or the outcomes.

8. G&R Farms is presently being sued by GLS on behalf of
Mexican citizens who worked there two years ago and who
allege that the grower owes them the cost of their visas and
some additional portion of their transportation costs. The costs
and outcomes of this action are yet to be determined.

In addition, several law enforcement agencies and officers have been
threatened with lawsuits by LSC attorneys when, in the course of
their official duties, these peace officers’ actions were (subjectively)
considered “anti-farmworker” or non-responsive to the attorney’s
cause. The most egregious was a GLS attorney, who after being told
to leave private property, made an allegation to the county sheriff that
a small municipal police chief in that county was a part of an illegal
immigration scam. When the police chief complained about the
attorney's behavior and allegation to the State Bar, the attorney’s
GLS supervisor called the chief and pleaded that the complaint be
withdrawn. According to a Bar spokesman, his was not the first bar
complaint against this GLS attorney. Apparently, GLS officials
believe that, although farmers should not be allowed any lapses of
judgment, GLS attorneys are not held to the same high standard of
behavior.

A taxpayer funded Lega! Services Corporation could and should be
this country’s best example of our legal community’s high regard for
the spirit of our laws. Instead, LSC has chosen to use countless
“letters” of US law to violate the spirit of equal protection under and
from the law.

PREPARED STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION

The American Farm Bureau Federation is the nation’s largest general farm orga-
nization. Farm Bureau’s farm and ranch members grow virtually every agricultural
commodity that is produced commercially in the United States. They rely exten-
sively upon the employment and use of farm labor, including migrant and seasonal
farmworkers and foreign guest workers under the H-2a program.

The farm workplace is extensively regulated by laws and regulations that govern
recruitment of farmworkers by farmers themselves and farm labor contractors,
transportation and housing, field safety and sanitation, safety in shop areas, mixing
loading and application of crop protection products, not to mention wage and hour
laws. The laws that apply to the agricultural workplace are strictly construed and
enforced.
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Since the inception of the Legal Services Corporation (LSC), its grantee lawyers
have shown a proclivity to sue farmers for technical and deminimus violations of
the extensive laws regulating the agricultural workplace, often treating farmers and
ranchers unfairly in the process. Good faith efforts to comply with the myriad of ap-
plicable laws are usually meaningless to the LSC-funded “farmworker advocates”
and the prosecution of technical violations of the law have offered the means for
overzealous LSC-funded lawyers to literally bankrupt a farmer and work against
the interests of the farmworkers being “protected.”

Farm Bureau believes that the mission of the LSC is to provide legal assistance
to those in the United States who need but cannot otherwise afford such services.
Experience has shown, however, that mission is too often lost upon the LSC-funded
grantees who are more intent on suing farmers, lobbying state and federal legisla-
tors and regulators and engaging in other political activities, than attending to the
day-to-day legal needs of farmworkers and other needy people.

Farm Bureau supported and continues to support the administrative provisions
enacted in the FY1996 Appropriations Act pertaining to the operations of the LSC.
Among these important reform efforts were increased LSC staff resources to enforce
grantee restrictions, along with restrictions against grantee participation in class ac-
tion lawsuits, representation of illegal aliens, participation in fee generating cases,
solicitation of clients, participation in lobbying, representation of unions and partici-
pation in unionization drives. Overlaying these restrictions was perhaps the most
important reform of all, that prohibiting a grantee from doing any prohibited activ-
ity, regardless of the source of funding. In this manner, Congress sought to ensure
that limited legal aid resources would be focused on activities Congress deemed ap-
propriate.

Some in the legal community soon took a dim view of Congress’ effort to ensure
taxpayer’s dollars were going for legal representation of those of needed it but
couldn’t afford it. Legal challenges to the restrictions were immediately mounted
with varying degrees of success. Activist lawyers opposed to the restrictions con-
tinue to mount challenges today.

Even when the restrictions do withstand legal challenges, grantees largely ignore
them anyway, and their actions go uncensured by the LSC. As a result, and because
only LSC can enforce the LSC Act and regulations, and because the LSC is not sub-
ject to judicial review, the restrictions enacted by Congress are unenforceable and
have thus proven to be ineffective.

LSC grantee lawyers continue to lobby. In Michigan, the Michigan Migrant Legal
Assistance Program actively lobbied to defeat a package of farmworker housing re-
form measures. When the matter was brought to the attention of the LSC by Farm
Bureau, a substantive response was long in coming and proved unsatisfactory as to
any effective sanctions being imposed.

LSC grantee lawyers have even gone so far as to travel to Mexico to recruit clients
to sue North Carolina farmers. While in this instance the grantee organization was
fined and defunded, the sanctions imposed were of little consequence as the lawyers
and staffers involved simply moved to a new legal aid office funded by the LSC.

LSC grantee lawyers continue to pursue class action litigation despite the clear
prohibition thereof by Congress. Litigation commenced in Georgia and California by
LSC grantee lawyers for the benefit of “others similarly situated” are clearly pro-
scribed class actions and not representative actions where the identities of each
plaintiff must be provided. Regardless of the success of the defendant farmers in de-
feating these actions, they are nevertheless required to expend substantial sums in
legal fees and costs to overcome what are in reality abusive, harassing tactics by
LSC grantees.

These and a host of similar problems and abuses cause us to question whether
the restrictions Congress sought to impose to stem LSC criticism will ever have the
desired effect. Clearly many LSC grantees and advocates have to be regulated. This
is evidenced not only by their lawsuit campaign to invalidate the restrictions, but
their blatant disregard for the restrictions in their continued actions in direct con-
tradiction of them. Further evidence is the proliferation of shadow legal aid groups
that rely on funds other than LSC grants.

Which raises the question, if adequate nonfederal resources exist for these shadow
programs, why are federal funds and the LSC necessary? Perhaps the most effective
restriction on federal fund use would be, as has been previously suggested, for Con-
gress to stop funding the LSC altogether.

In any event, the issues and concerns with LSC and their grantees present a seri-
ous problem to the continued livelihood of farmers across the country. Something
needs to be done toward making the 1996 restrictions not only enforceable, but en-
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forced. We thank the subcommittee for your attention and urge your continued in-
volvement and commitment to improve the operation of legal services.

PREPARED STATEMENT OF CHARLES WALKER, MANAGING DIRECTOR, NATIONAL PEACH
COUNCIL

The National Peach Council represents the country’s peach growers. Much like
growers of many other fruit and vegetable crops, our members know first hand that
the litigation abuses practiced against growers for so long by activist legal services
lawyers continue despite the attempt by Congress in 1996 to reform the Legal Serv-
ices Corporation (LLSC) and the programs it funds.

Over more than a decade, Congress has heard about these abuses in hearing after
hearing. Rep. Roscoe Bartlett (R-MD-6) chaired hearings before the House Small
Business Committee’s Subcommittee on Government Programs and Oversight in
March 1998 and July 1999, which detailed how clearly abusive legal tactics of law-
yers funded through LSC had hurt growers and how LSC had repeatedly failed to
curtail activities which Congress had banned in its 1996 LSC reforms. Rep. Bartlett
knew first hand how legal services lawyers had literally put the commercial apple
orchards out of business in his district by waging a legal war of attrition.

Rep. Ed Whitfield (R-KY-1) has seen the tactics of unprincipled legal services law-
yers driving a farmer with a tiny 30 acre tract almost to bankruptcy. One of the
tactics used against small farmers in west Kentucky was bringing lawsuits against
them in Texas on trumped up allegations. The cost of defending a lawsuit in a dis-
tant state is powerful leverage for a small farmer to settle no matter how frivolous
the charges.

Rep. Charles Taylor (R-NC-11) also has seen how LSC looks the other way when
farmers are the victims of illegal acts by LSC-funded lawyers. And when the public
outcry over legal services abuses is too great, LSC goes through the motions of ad-
dressing the problem. When a videotape showing legal services lawyers from North
Carolina illegally in Mexico recruiting clients, Rep. Taylor called for an investiga-
tion. The Wall Street Journal featured the story on its editorial page. LSC - its
funding under consideration at the time - told Congress they had fined the migrant
lawyer group for the illegal trip and permanently banned it from all future LSC
funding. What they neglected to tell Congress was that all of the lawyers involved
simply signed up with a newly named migrant lawyers group and continued to get
the very same LSC funds.

That’s “enforcement” - legal services style.

Dr. Rael Jean Isaac, a noted sociologist who has written for Readers Digest, Wall
Street Journal, Atlantic magazine, and other leading publications, spent more than
a year researching how legal services lawyers interact with growers, especially in
the labor intensive fruit and vegetable sector. Her book, Harvest of Injustice: Legal
Services vs. the Farmer, published by the National Legal and Policy Center, is the
best account available of the pattern of abusive practices routinely employed by
legal services lawyers against growers.

Unfortunately, many of the abuses documented by Dr. Isaac continue.

In 1996, Congress wrote a series of reforms into the annual LSC appropriations
bills seeking to finally curb some of the controversies that have plagued LSC from
its inception.

The reforms were opposed by legal services lawyers, the LSC board and the LSC
President.

The LSC board found ways to water down the restrictions and discover loopholes,
which were nowhere in the original legislation. Sometimes Congress could stop the
games being played by LSC by forcefully admonishing LSC officials at an appropria-
tions hearing. That was the case in 1997 when LSC Vice Chairman John Erlenborn
attempted to defend a proposed regulation in which LSC allowed attorney’s fees in
cases involving the disabled poor, despite a complete ban on such fees by Congress.
Chairman Hal Rogers (R-KY-5) stated bluntly, “You can’t seem to help yourself. You
do not grasp reality. Some of us are losing patience.”

But LSC kept undermining the reforms.

The special status of LSC as a private corporation and not a government agency
allows it wide latitude to selectively enforce or not enforce any restriction. Under
the LSC Act, only LSC can enforce the Act and regulations.

Alls{g), C{_ASC’S failure to enforce any restriction is not subject to judicial review of
any kind.

When a federal judge in South Carolina found that LSC had improperly dismissed
a complaint about legal services lawyers who had clearly violated the restriction
against lobbying, LSC simply appealed on the grounds that it was not subject to
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judicial review. LSC won and the legal services lawyers who broke the lobbying ban
were never disciplined.

If LSC can ignore a federal judge, what chance does a farmer have?

LSC’s President referred to this special status, in a letter to a member of the LSC
board, as LSC’s “absolute discretion” on enforcement issues.

Perhaps the most important Congressional restriction violated by LSC and its tax-
payer-funded lawyers is the restriction against representing an alien “unless the
alien is present in the United States.” Section 504(a)(11) of Public Law 104-134

In the wake of the illegal Mexican recruiting trip scandal, the question arose as
to why legal services lawyers were representing aliens who had left the U.S. one,
two, or even three years prior to the legal assistance starting. Because the language
of the appropriations law was so plain - yet legal services lawyers wanted to ignore
it - LSC stepped in with a “special commission to determine what “is present in the
United States” meant. No one representing agriculture was on the commission and
its deliberations were in closed-door sessions in violation of the Government in the
Sunshine law, which applies to LSC, its board and any special committees of its
board.

The secret sessions of the special commission determined that “is present in the
United States” really meant “was present in the United States” and it allowed legal
services lawyers to represent alien clients living in foreign countries. Growers found
themselves being sued by alien workers living in Mexico, making the legal defense
of the lawsuit that much more expensive. This greatly aided legal services lawyers
known for filing nuisance lawsuits because growers would often be forced to settle
on flimsy or nonexistent allegations because they could not afford to defend the law-
suit.

Growers who knew that this thinly veiled type of extortion was based on bogus
facts still had to consider the huge legal bill to expose the racket. Some were so in-
censed at the injustice of the action, they did just that. In a case heard in Franklin
County District Court on July 30, 2001, (Franco-Favela v. Leonard Wester and
Wester farms), it turned out that the charge that a guest worker who legal services
lawyers claimed was fired in 1996 for not meeting a production quota of bell peppers
was wrong on both counts. The worker acknowledged that he had signed a vol-
untary resignation and the evidence showed that bell peppers were picked at an
hourly rate, not on a production quota. The judge held that the “plaintiff’s claims
against defendants lack merit.”

This case illustrates why small fruit and vegetable growers across the country are
so outraged - and legitimately so - against LSC. The fact that these cases are funded
by their own tax dollars compounds the outrage. As does the fact that Congress
plainly stated that no alien may receive legal assistance from a legal services lawyer
“unless the alien is present in the United States.”

The case also shows that the lame duck LSC board will not only ignore federal
judges, they’ll ignore Congress as well.

Growers, especially in Georgia and California, have also found out that the ban
enacted by Congress on class actions by legal services lawyers has been ignored.
When legal services lawyers filed representative actions against growers seeking to
represent a class of hundreds of unidentified legal services clients, LSC ignored all
complaints, arguing that a representative action is not a class action. This LSC in-
terpretation was viewed in many legal circles as laughable.

First, Congress had passed the ban on class actions with no exceptions.

Second, every major law dictionary and all legal literature considers a representa-
tive action a class action. Ballentine’s Law Dictionary defines representative action
as “same as class action.”

Third, other Congressional reforms require legal services lawyers to name all par-
ties at the onset of a lawsuit - something not done in the illegal class actions.

Congress received numerous complaints about the class actions which targeted
farmers more than any other group. The House Appropriations Committee explicitly
warned LSC to enforce the class action ban in House Report 106-680, which covered
Fiscal Year 2001, “The Committee also reminds the Corporation that its grantees
are prohibited by section 504(a)(7) of P.L. 105-119 from participating in class action
suits and directs the Corporation to ensure its grantees comply.”

What could be more clear?

LSC ignored Congress yet again. The class actions continue to this day.

Frankly, the history of LSC has been the history of federal tax dollars used to
unfairly target farmers with unfair lawsuits. There’s a saying that every small busi-
ness is just one lawsuit away from being out of business. Most farmers are small
businessmen. All too often the farmers targeted for legal shakedowns are the ones
who can least afford it.
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The fact that these legal services lawyers are now thumbing their noses at federal
judges and Congress shows that they have no intention of obeying the reforms.

At the minimum, Congress should cut their budget and President Bush should ap-
point 11 honest LSC directors who know what “is” means, know what a class action
1s, and will faithfully enforce the reforms.

PREPARED STATEMENT OF SHARON M. HUGHES

The National Council of Agricultural Employers (NCAE) appreciates the oppor-
tunity to submit this statement on the activities of Legal Services Corporation
grantees in relation to agricultural employment issues. NCAE’s membership in-
cludes agricultural employers in all 50 states who hire the vast majority of the na-
tional agricultural workforce. Our members include farm cooperatives, growers,
packers, processors and agricultural associations. Many of our members utilize the
H-2A temporary foreign worker program, which is a focal point for LSC-funded law-
suits.

Labor is an essential input in farming. Fundamentally, all commercial farms rely
to a greater or lesser degree on hiring labor to perform certain essential tasks. The
1997 Census of Agriculture reported that more than 650 thousand farms hire labor
directly, and reported 3.4 million hires. More than 225 thousand farms also hired
contract labor. Total expenditure for hired and contract labor in 1997 was $17.8 bil-
lion. This was nearly 12 percent of total farm production expenses, or $1 of every
$8 spent by farmers. Farmers spend more for hired labor than they spend for seed,
fertilizer, agricultural chemicals, petroleum products, interest or property taxes. In
fact, after purchases of livestock and feed, hired labor accounts for greater farm pro-
ductlion expenses than any other category of expenses reported by the Census of Ag-
riculture.

The H-2A program in the Immigration and Nationality Act, the program Congress
enacted to deal with legal labor shortages in agriculture, is unworkable and in a
state of paralysis. The H-2A program is administratively cumbersome and imposes
uncompetitive requirements on employers. Unlike other temporary worker pro-
grams, the H-2A implementing regulations are over 40 pages long and the Depart-
ment of Labor internal operating procedures manual interpreting the regulations is
over 300 pages. But, the threat of LSC-funded lawsuits against any employer who
seeks to utilize the program is one of the main reasons growers shy away from its
use. NCAE is working with members of the House Judiciary Committee to reform
the administrative side of this program and bring it into the 21st century. These
reforms should eliminate some of the “gotcha’s” that LSC grantees utilize to harass
agricultural employers out of the H-2A program.

Grantees, however, are always searching for new issues upon which to base law-
suits—pushing the envelope on requirements of federal labor laws and the restric-
tions Congress has placed on their activities. Other representatives of agriculture
will present statements on grantees’ use of mirror corporations to avoid Congres-
sional restrictions on class actions and alien representation. This statement will ad-
dress the contortions of the Erlenborn Commission Report of 1999 relating to the
alien representation restriction, and the continued filing of Fair Labor Standards
Act (FLSA) lawsuits based on issues the courts have held are without merit.

Erlenborn Commission Report

In 1998, LSC attorneys from North Carolina were caught on videotape recruiting
alien clients in Mexico in violation of restrictions in both appropriations law (PL
105-277) and LSC regulations (45 CFR Part 1626). The relevant section of the law
states “None of the funds appropriated in this Act to the Legal Services Corporation

may be used to provide financial assistance to any person or entity . . . (11) that
provides legal assistance for or on behalf of any alien, unless the alien is present
in the United States . . . (emphasis added).” After an investigation called for by

Rep. Charles Taylor, the LSC fined the grantee $17,000 for providing legal assist-
ance to aliens who had never even been in the United States.

Afterwards, the LSC Board scrambled to find a way to circumvent the restriction.
A “special commission” was appointed under the Chairmanship of the Honorable
John N. Erlenborn and then filled with pro-LSC members. Against the provisions
of the Government in the Sunshine Act, the commission met behind closed doors.
In tortuous report language, the commission decided that the law denying legal as-
sistance to any alien really meant “was present in the United States.” This action
flies in the face of congressional intent and seeks to rewrite federal law to suit the
LSC’s own purposes. The LSC Board of Directors has no authority to change the
plain meaning of the federal law. “Is” does not mean “was.”
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No amount of self-serving interpretation by Legal Services activists can change
the meaning of the law. Yet it has become apparent that Legal Services lawyers
have routinely violated the law based on their own absurd notion that “is” means
“WaS,”

The February 17, 1999 article in The Wall Street Journal (“Legal Air Lawyers’
Kicks Up New Battle With Farmers in North Carolina,” by Motoka Rich) illustrates
the intrinsic unaccountability of Legal Services lawyers when the law is inconven-
ient to their agenda:

“The dispute centers on a regulation of the Legal Services Corporation, which
distributes federal funding to local legal-aid groups. The rule says lawyers can
assist foreign temporary workers only while they are ’present in the United
States.” Legal services attorneys took that to mean they could help workers with
issues that occurred while they were in the country. And until Ms. Hall’s trip,
no one questioned the attorneys’ interpretation that they could provide migrants
who had returned to Mexico with follow-up counseling for such cases as assur-
ir;gs ’f,inal payment of wages or medical care for injuries that occurred in the

A simple procedure exists for Legal Services lawyers who have any doubt as to
the meaning of a regulation issued by LSC. They can contact the General Counsel
of LSC and request a written opinion as to the meaning of the language in question.
Apparently, the last thing any Legal Services lawyers wanted was a written opinion
telling them that the legal requirement that an “alien is present in the U.S.” to re-
ceives assistance means that the alien must be present in the United States to re-
ceive legal assistance. The very fact that Legal Services lawyers engaged in illegally
representing non-citizens not present in the U.S. did not seek such guidance from
the LSC General Counsel speaks for itself.

The LSC, rather than enforce the law as required by the LSC Act, saw fit to ap-
point the Erlenborn Commission to study the language of an appropriations law it
had absolutely no authority to change. The fact that the commission was named in
secret, had nothing remotely resembling balance, and met in closed-door sessions to
develop its tortuous conclusions for the final report, is all further proof to those of
us whose members must deal with this rogue program that we should not expect
any fair treatment or good faith actions from the LSC Board.

“GLASSBORO” Theory-based Lawsuits

Legal Services grantees, and/or their mirror corporations, during the past couple
of years have filed numerous lawsuits against agricultural and other employers al-
leging violations of the minimum wage provisions of FLSA based on the “Glassboro”
theory. The Glassboro theory addresses two closely related issues in connection with
expenses incurred by workers. The first issue is whether actual deductions for food,
transportation, housing, and other expenses can be counted toward the minimum
wage. These deductions are called “direct deductions” and are relatively
uncontroversial. The second issue is whether costs incurred by the workers them-
selves in seeking work and coming to the job can or should be counted toward the
minimum wage. These so-called deductions are called “de facto deductions” and are
highly controversial. Glassboro proponents argue that these expenses are for the
employer’s benefit and therefore cannot be credited against or allowed to reduce the
workers’ earnings below the minimum wage. They argue that merely arriving at
work is a “benefit” to the employer, whether or not the employee performs any work.
To the extent that these so-called deductions “reduce” the workers’ wages below the
minimum wage during the first pay period, proponents of the Glassboro theory
argue that a violation of the minimum wage law occurs.

Stripped to its core, the Glassboro theory is nothing more than a policy judgment
of its proponents that all employers ought to pay transportation, subsistence, and
immigration-related costs for their workers. The applicable statutory materials and
regulations do not compel it; in fact, they contradict Glassboro. When, in the early
1990s, the Department of Labor sought actively to enforce Glassboro with agricul-
tural employers, its efforts engendered strong political opposition and ultimate de-
feat. Because of this defeat, Glassboro proponents have switched to the courts to
achieve their political goal through judicial decree, rather than publicly accountable
rulemaking.

Glassboro-based lawsuits have been filed by Florida Rural Legal Services, Michi-
gan Migrant Legal Assistance Project, Farmworker Law Project of the Legal Aid So-
ciety of Mid-New York in conjunction with its mirror corporation, Farmworker Legal
Services of New York, and by the Florida mirror corporation, the Migrant Farm-
worker Justice Project. These cases were filed even though the United States Court
of Appeals for the Ninth Circuit in Reich v. Japan Enterprises Corp. found DOL’s
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asserted authority in support of Glassboro completely lacking. Although technically
not binding on other courts outside the Ninth Circuit, the Japan Enterprises deci-
sion is well reasoned and should be followed.

In fact, the Florida Federal District Court rejected the Migrant Farmworker Jus-
tice Project attorney’s arguments in Alvarado et al., v. R&W Farms and Florida Pa-
cific Farms that employers of H-2A workers violated FLSA by failing to pay for
workers’ immigration and transportation costs to the United States based in large
part on the Japan Enterprises decision. In a case of first impression, the court found
that travel costs and recruiter fees paid by H-2A workers to enable themselves to
work in the Untied States are not reimbursable expenses that must be paid by the
employer prior to the end of the first pay period. The court rejected the Glassboro
theory and granted summary judgment for the defendant strawberry growers.

Not to be deterred, the Migrant Farmworker Justice Project has appealed this de-
cision to the U.S. Court of Appeals for the Eleventh Circuit and has filed three addi-
tional lawsuits based on the same arguments against other strawberry and citrus
growers. NCAE has submitted an amici curia in support of the defendants in the
Jorge E. Arriaga, et al., v. Florida Pacific Farms, et al. case.

NCAE firmly opposes the Glassboro theory and the attempts by Legal Services
attorneys and their mirror corporations to expand it. We believe that the Glassboro
theory unfairly shifts costs and expenses to employers and does so in a way that
is contrary to any reasonable interpretation of the law. Continued filings of lawsuits
based on Glassboro in the face of adverse court rulings only serves to harass agricul-
tural employers and subject them to needless litigation expenses.

CONCLUSION

Based on the LSC’s continued reluctance to enforce the restrictions placed on
grantees by Congress, and the continued disproportionate litigation filed against H-
2A employers to the exclusion of providing legitimate legal counsel to the poor,
NCAE asks this Subcommittee to continue its close oversight of LSC and its grant-
ees. The Council also asks the members of this Subcommittee to encourage Presi-
dent Bush to quickly appoint a LSC Board that will enforce Congress’ restrictions
and implement mandated reforms of the grant process to ensure a system of com-
petition among would be legal services providers.

Thank you, again for the opportunity to submit this statement to the record.

THE GOVERNMENT PROVISION OF LEGAL SERVICES FOR THE POOR:
COMPETITION OR MONOPOLY

RONALD J. SUTHERLAND
ADJUNCT PROFESSOR OF LAW
SCHOOL OF LAW
GEORGE MASON UNIVERSITY

DECEMBER 30, 2001

INTRODUCTION

The Federal Government, through the Legal Services Corporation (LSC), awards
grants to legal aid organizations to provide legal services to the poor. In 1996, the
U.S. Congress required these grants to be awarded on a competitive basis. However,
the LSC regulations that determine the grants process, precludes competition with
the result that LSC grantees have monopoly franchises in their service territories.
State programs, such as IOLTA (interest on lawyers’ trust accounts), also provide
legal aid to low-income households. State IOLTA programs award grants on a non-
competitive bases and thereby reinforce and perpetuate the monopoly franchises es-
tablished by the LSC. The American Bar Association and several state bars rec-
ommend that each lawyer provide pro bono legal services to poor people. Pro bono
efforts provide little assistance to poor people, but provide more assistance to the
non-poor. The pro bono policy of the Bar supports monopoly elements in the market
for legal services.

The 1996 Omnibus Continuing Resolution passed by the U.S. Congress requires
the Legal Service Corporation to award grants on a competitive basis.! The 1996
Resolution also orders the LSC to end “presumptive refunding”, a process by which

1U.S. Congress, Omnibus Continuing Resolution, H.R.3019: Public L. 104-134, 110 Stat.
1321-50. (4/26/96).
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LSC renews grants to existing grantees without allowing alternative providers to
compete for awards.

The 1996 Resolution expresses the will of the U.S. Congress that competition
would produce an efficient delivery system of legal services to the poor. Congress-
man Bill McCollum affirms this conviction in commenting on the bill he introduced
in 1995 to reauthorize LSC.

Competition generally produces innovation, efficiency and excellence. It is hard
to believe that, if competition involving complex weapons systems—long resisted
by the defense industry—has produced the F15, the best fighter in its genera-
tion and the Advanced Tactical Fighter—then competition will not produce bet-
ter delivery systems for legal services to the poor.2

The intent of Congress, as stated explicitly in the 1996 Bill, and again by Con-
gressman McCollum, is to require the LSC to award grants to legal services pro-
viders on a competitive basis. The clear rationale for requiring a competitive grants
process is, as stated by Congressman McCollum, that it will produce innovation, effi-
c1ency and excellence. Indeed, the LSC has a statutory requirement of prov1d1ng

the most economical and effective delivery of legal assistance to persons in
both urban and rural areas.”3 A competitive grants process would attract a number
of proposals and then award grants to the organizations that promised to provide
the most cost-effective legal services to the poor. In this way a competitive process
would contribute to economy and efficiency in providing legal services.

The efficiencies inherent in competition motivate much of the deregulation of the
U.S. economy. The deregulation in the airlines, long distance telecommunications,
trucking, railroad and natural gas industries is producing benefits to consumers,
such as price declines from 25% to over 50%.4 An increasing reliance on competitive
market forces is producing economic benefits worldwide. The U.S. Congress could
reasonably expect that competition would improve the quantity and quality of pro-
viding legal services to the poor.

One purpose of this paper is to assess the grants program of the Legal Services
Corporation (LSC) to determine whether it reflects a competitive process required
by Congress. To the extent that the LSC grants process is not competitive, this
study documents impediments to competition and demonstrates that non-competi-
tive elements are producing inefficiencies in the government-supported market for
legal aid. The LSC programs interact with state programs and other legal aid pro-
grams to determine a market that provides legal services. A second purpose is to
aﬁsess efficiency and cost-effectiveness of the market that provides legal services to
the poor.

Federal support for legal aid in the United States developed as part of the War
on Poverty of the Johnson Administration, from the years 1964 through 1967. Earl
Johnson, Jr., who is an important participant in federal programs to support legal
aid, documents the history of this development.5 The Office of Economic Oppor-
tunity (OEQO) began supporting Community Action Agencies, which are the precur-
sors to LSC grantees of today. Johnson describes and quotes the views of Jean and
Edgar Cahn, who expressed reservations about the inefficiency and self-serving na-
ture of these monopoly legal aid organizations. Borrowing Johnson’s (1978, p. 33)
quote from the Cahns: ¢

Monopolies are characterized by a tendency to expand, to perpetuate themselves
and to operate at less than optimal efficiency. These tendencies do not dis-
appear when the market monopolized is the market for social services or when
the product is social change.

In effect, “coordination” and “comprehensiveness” become the trademark of a
monopoly created by an association of independent agencies. The result is often
better public relations with no compelling necessity for a commensurate im-
provement in services. . .and risk avoidance is . . . likely to play a particularly
important role.

2 Statement from Congressman Bill McCollum on a bill he introduced in 1995 to reauthorize
L

3The Legal Services Corporation Act as Amended 1977, public law 95-222, Dec. 28, 1977, p.
4

4Robert Crandall and Jerry Ellig, Economic Deregulation and Customer Choice: Lessons for
the Electric Industry, Center for Market Processes, Fairfax, VA, 1997.

5Earl Johnson, Jr, Justice and Reform: The Formative years of the American Legal Services
Program, New Jersey: Transaction Books, 1978.

6 Edgar Cahn and Jean Cahn, “The War on Poverty: A Civilian Perspective” Yale Law Jour-
nal, Vol. 73, 1964, pp. 1317.
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As summarized by Johnson (1978, p. 33), Cahns’ portrayal of these legal aid pro-
viders is one of “. . . a monopoly of local services, dedicated primarily to its own
survival . . .” In brief, an initial concern in the development of federal support for
legal aid was that providers of legal services, financed by government, would be mo-
nopolists that served their own interest, more so than served the poor.

This initial concern with monopoly and inefficiency suggests a brief overview of
the economic principles of competition verses monopoly. A market is competitive
under certain conditions, two of which are: a large number of buyers and sellers of
the good or service, and easy entry into and easy exit from the market. (Henderson
and Quandt, (1980, p. 136). Such a market imparts the greatest economic benefits
to consumers. For instance, if a market has many sellers, buyers can shop around
and thereby find the lowest cost seller. Competition encourages sellers to minimize
cost. Easy entry prohibits sellers from colluding and raising price, because new
firms will enter and offer lower prices. Easy entry also encourages firms to innovate,
where successful innovators can enter the market and serve consumers. Easy exit
is also important because it enables firms that are inefficient and non-competitive
to leave the industry. A basic proposition in economics is that a competitive market
produces an efficient allocation of resources.” Efficiency means that all goods and
services are produced and distributed at minimum cost. Competition is in contrast
to a monopoly, which is a single provider of a good or service. Monopolists restrict
output, raise the price of their good or service, and contribute to wasting resources.
A single seller has limited incentive to innovate and to reduce costs.

Two sources of monopoly may affect the market for legal services, particularly the
supply of legal services for the poor. First, the so-called legal-monopoly results from
enforcing the restrictions on the unauthorized practice of law (UPL) that limit the
practice of law to Bar certified lawyers. Second, the monopoly feared by the Cahn’s,
which is government supported legal aid providers that are themselves, monopolists.
Either or both of these monopolies could restrict the supply of legal services, in-
crease costs, and produce inefficiency. In addition, the two monopolies could cooper-
ate and work synergistically to produce inefficiencies greater than could be produced
by either monopolist. This paper considers the importance of the legal monopoly, the
monopoly for legal services and the synergistic effects of these two monopolists.

Section 2, Background, discusses three major findings from the literature. First,
poor people have significant legal needs that at present are mostly unmet. Second,
the legal needs of moderate-income households are much like those of low-income
households. Third, many of these unmet legal needs do not necessarily require the
services of a lawyer. Section 3 documents the LSC response to the Congressional
mandate to introduce competition in awarding grants. Competition in the grants
process did not materialize because the regulations that implement the Congres-
sional mandate preclude competition.

The LSC budget for 1999 was $307.6 million (LSC, 2000b, p. 9). However, states
also provide financial support for legal aid. A major source of state funding is the
interest on lawyers trust accounts (IOLTA), which was $144 million in 1998.8 Sec-
tion 4 describes the allocation of grants by the state IOLTA organizations and deter-
mines that many of these grants are awarded to LSC grantees using the same for-
mula as LSC.

Pro bono refers to the provision of legal services by lawyers for free or at substan-
tially reduced fee. Section 5 assesses the influence of the Bar on the provision of
legal services. The self-interest of the Bar is to protect and defend the legal monop-
oly, which restricts the use of low cost legal services by poor people. Pro bono serv-
ices by lawyers provide a small amount of legal services to the poor, but more legal
services to the non-poor.

The LSC, IOLTA organizations and the Bar support a legal monopoly and a mo-
nopolistic market for legal aid grants. Section 6 presents a modest proposal to
achieve some competition and increased efficiency in the use of legal aid resources.
First, a simple unbundling of the services of the staffed offices into services provided
by a telephone hotline and existing services should reduce costs substantially. Sec-
ond, revising the LSC regulations to allow free entry into the bidding process for
LSC awards—as Congress required—would further improve efficiency.

7The principle of Pareto optimality asserts that perfect competition provides the most efficient
allocation of resources. See microeconomics textbooks, or, Robin Broadway and David Wildasin,
Public Sector Economics, Second Edition, Boston, Little, Brown and Company, 1984.

8 American Bar Association, JIOLTA Handbook, Commission on Lawyers’ Trust Accounts, Au-
gust, 1998, p.93.
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2. BACKGROUND: LEGAL NEEDS OF THE POOR AND THE NON-POOR

Surveys of the legal needs of households conclude consistently that low-income
households have serious legal needs, many of which are not currently being met.
These surveys also determine that the legal needs of moderate-income people are
much like those of low-income people. An examination of the survey data questions
whether unmet legal needs should be addressed by lawyers or by lower cost legal
assistance. The data indicate that most prevalent legal need currently unmet is for
advice, counsel and brief service, rather than for court litigation.

2.1 Low-Income Households

Legal aid remplents must establish eligibility to receive legal aid. The LSC defines
a maximum income level for eligibility of legal aid to be 125 percent of the current
official Federal Poverty Income Guidelines.?® The LSC Regulations define the annual
income ceilings by family size and other variables. For instance, the LSC poverty
guideline in 1999 for a family of size 5 was $24,000; but it was only $10,300 for
a family of size 1. The Regulations require that income figures be adjusted for cost-
of-living in the locality, medical expenses, debts, and the amount of liquid and non-
liquid assets. These adjustments provide a more accurate measure of ability to pay
for services than current annual cash receipts.

Government income statistics indicate that poverty is temporary for a substantial
segment of the poverty population. According to the Statistical Abstract of the
United States, during the 1993-94 period, 15.4 percent of the persons in the U.S.
were officially poor in an average month. However, only 5.3 percent of the persons
were poor in all 24 months of 1993-1994. The average duration of poverty was 4.5
months.10 These data indicate that many people become poor during some period,
but remain poor only temporarily. In addition to the transitory poor, there is likely
to be a significant share of the population, i.e., 5.3 percent, where poverty is long-
lived.

Annual income, even with the LSC adjustment, is not a reliable measure of eco-
nomic well-being. Some low-income people are in their early income earning years
and have much higher lifetime expected earnings. Other low-income people are sen-
ior citizens with a moderate level of wealth acquired over their income earning
years. Senior citizens who have left the labor force often have low annual income
levels. Some people who become unemployed enter the poverty class, but then leave
when they again become employed. The people at each end of their income earning
years may be officially poor, but may not be economically desperate. Those who are
temporarily unemployed may have higher expected future income. The transitory
nature of many low-income persons indicates that many low-income households may
have long-term incomes quite similar to moderate-income households.

2.2. Annual Income and the ABA Survey of Legal Needs

The American Bar Association sponsored a survey of more than 3,000 low-income
and moderate-income households that estimates their legal needs and how these
households meet their needs (ABA, 1994, p. 8). The survey indicates that 40 percent
of low-income households have some legal need, whereas 46 percent of moderate-
income households report having at least one legal need during the year. According
to the ABA study (ABA, 1994, p. 9), the mean number of legal needs per household
per year is 0.8 for low-income households and 0.9 for moderate-income households.
On average, households experience slightly less than one legal issue per year.11

The ABA survey presents data on the frequency of legal needs by type of need.
Table 1 shows the frequency of needs for both low- and moderate-income house-
holds. Overall, there is broad similarity in the type of legal issues that low- and
moderate-income households experience. However there are differences. The housing
issues of low-income households relate more to landlord-tenant disputes, while mod-
erate-income households have more real estate and property issues. The legal needs
of the poor are quite similar to those of moderate-income households, at both the
aggregate level and by type of legal issue.

9Legal Service Corporation, Regulations of the Legal Services Corporation, Washington DC,
January, 2000, p. 43, Part 1611—Eligibility of the Code of Federal Regulations, Title, 45, Sec-
tion 1600.

107U.S. Department of Commerce, Statistical Abstract of the United States: The National Data
Book, U.S. Bureau of Census, Washlngton DC, 1999 6.

11The ABA survey indicates that low-income households experience 2.1 legal needs, while
moderate-income households experience 1.9 legal needs, but these estimates reflect issues that
arose in a previous year and are not resolved.
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Table 1
Percent Distribution of Households With Legal Needs
By Type of Need

Type of Need Low-Income Moderate-income
Housing/Real property 13 10
Personal Finance/Consumer 13 13
Community 7 8
Family & Domestic 8 6
Employment 7 10
Personal/Economic Injury 6 9
Health Care 5 4
Wills/Estates 4 10

Source: ABA (1994, p. 9}

LSC (2000b, p.7) data show that the types of cases closed by LSC grantees cor-
respond imperfectly to the specific legal issues that households experience. The larg-
est share of cases closed by LSC grantees (36%) relate to family issues, however
only 8% of the households experience family issues. LSC grantees do a large percent
of their cases in housing (23%) and personal finance (26%), which LSC considers as
consumer and income maintenance. This allocation corresponds reasonably well
with the frequency of legal issues that households experience. LSC does not specifi-
cally identify cases for wills/estates, community issues and personal/economic injury,
which, in sum, are experienced by 17% of the low-income households.

In the ABA survey, low-income households are defined as having a household in-
come not exceeding 125 percent of the poverty level. The ABA used this income
level, which is consistent with the LSC requirement, to include households eligible
for subsidized legal assistance. Moderate-income households have an annual income
from the poverty guideline up to $60,000 per year. Income is defined as annual per-
sonal income.

The survey data provides two explanations for observing that low-income and
moderate-income households have similar legal needs. First, low-income is in part
transitory and these households subsequently achieve moderate-income levels. Sec-
ond, the low-income households, who most frequently experience legal issues, are at
the upper end of official poverty and have income close to the moderate level.

2.3. How the Poor Meet Their Legal Needs

The ABA survey data indicates how households meet their needs. As seen from
Table 2, low-income households use the legal/judicial system to meet their legal
needs in only 29 percent of their cases. This result supports the conventional view
that the legal needs of the poor are largely unmet. Moderate-income households use
the legal/judicial system to meet their legal needs in only 39 percent of their cases.
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Table 2

Percent Distribution of Legal needs by All Actions Taken

Needs of Low-Income
Households (n=1757)

Needs of Moderate-
Income Households

n=1272)
Legal/Judicial Action 29% 39%
Non-Legal/Judicial, 13 22
Third Party
“On Own” Efforts 41 42
Did Nothing At All 38 26

Source; American Bar Association, Findings of the Comprehensive Legal
Needs Study, Chicago, lllinois, American Bar Association, ISBN 0-89707-
968-X. 1994, p. 22.

These survey results indicate that low-income households meet a small share of
their legal needs with the legal/judicial system. Low-income households frequently
“did nothing at all” to solve their legal problems. One interpretation is that the legal
needs of the poor are largely unmet because the poor are income constrained and
they have limited information about legal/judicial options. An alternative expla-
nation of the apparent low use of legal/judicial action is that households do not be-
lieve that professional legal services are worth the cost and find better value in solv-
ing their own problems.

Table 3 presents the percent distribution of the three most common reasons for
taking no direct action to resolve a legal need. Looking behind these data, low-in-
come households expect that nothing could be done in 28 percent of the cases;
whereas moderate-income households thought that nothing could be done in 17 per-
cent of the cases. Moderate-income households turned to someone else for advice or
assistance more often than low-income households (33 percent to 21 percent).

Table 3
Three Most Common Reasons for Taking No Direct Action to Resolve a Legal
Need, Percent Distribution

Reason Low-Income Moderate-
Needs income Needs

Thought nothing could be done 28% 17%

Turned to someone else to handle 21 33

Not a problem - just the way 12 19

things are

The survey question of not taking direct actions was revised to ask why the
household did not seek legal/judicial help. For low-income households, the most like-
ly response was “didn’t think it would help” (20 percent), followed by cost concerns
(16 percent). Lack of income and the high cost of lawyers are two reasons why the
poor do not retain lawyers, but not the only reasons.

The ABA data indicate that low-income households seldom use the legal/judicial
system. However, when they seek legal assistance, they seek a lawyer in private
practice in 3 out of 4 cases and seek a legal services provider in only 1 out of 4
cases. (ABA, 1994 p. 53). This result may appear surprising considering that law-
yers charge a fee, whereas legal service organizations often offer free services. Low-
income households appear to have much better information about the availability
of lawyers, than about the availability of nonprofit legal service providers. Those
using private lawyers found them through friends, relatives or other acquaintances,
whereas those using legal services tend to locate them through the yellow pages.
The ABA study shows that 50 percent of the low income households are aware of
free legal services and only 36 percent of these households believe they are eligible
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for free services. These results raise the question whether government funded legal
service providers spend sufficient resources informing their potential clients of the
availability of legal services.

A household survey of Virginia residents by the Survey Research Laboratory pro-
vides evidence on the importance of income in the decision to hire a lawyer to ad-
dress legal needs. This survey confirms that the legal needs of indigent persons go
largely unmet. The survey defines indigent to correspond with the LSC definition,
which includes persons with income at or below 125 percent of the poverty level.
The survey found that 85 percent of the households with a legal problem lacked a
lawyer at least once. Surprisingly though, the respondents lacked a lawyer in only
10 percent of the situations where an effort was made to obtain a lawyer. The sur-
vey (Survey Research Laboratory, 1991, p. 6) asked the following question “Was a
lawyer needed but not retained?” Ninety one percent of the low-income respondents
reported “no” and 94 percent of the respondents with income above 125% of the pov-
erty level reported “no”. Although people with low and moderate income report legal
problems, and not hiring a lawyer, they also report not looking for a lawyer or need-
ing a lawyer to solve their problems.

The Virginia study shows that some people with an income below and above 125%
of the poverty level hire lawyers to address their legal needs. Those who do not hire
a lawyer do not search for a lawyer and report having no need for a lawyer. These
results refute the common view that people are unable to hire lawyers because of
low income. The results suggest that people hire a lawyer when it makes financial
sense and do not hire a lawyer when it does not make financial sense.

Further, low-income and moderate-income people involve a court or hearing body
for 12% and 16% of their legal needs respectively. There are many differences be-
tween low and moderate-income households in their legal needs, and how they re-
spond to these needs, other than income. However, if we risk an interpretation
based on income, the result is that low income reduces the use of the legal/judicial
system by 10% (39%—29%) and reduces the percent of legal needs resolved in a court
or hearing body by only 4% (16%—12%). Lack of income by itself does not appear
to be a critical variable in the limited use of lawyers by poor people.

The ABA survey findings on legal needs are confirmed by numerous other studies
and have a broad measure of acceptance. Albert Cantril (1996) of the ABA summa-
rizes the main findings of the 1994 ABA study. Cantril presents five conclusions,
three of which are quoted here: (1) The kinds of legal problems reported by low- and
moderate-income households are more alike than different, (2) . . . the private bar
and publicly-funded legal services programs now serve only a small portion of the
legal needs reported by low-income persons, and (3) most people facing situations
that have a legal dimension do not turn to the justice system for help.

Based on these findings, Cantril presents eleven steps for “An Agenda for Access”.
The first two steps he proposes are quoted here:

1. Increase the flexibility of the civil justice system, thereby expanding the op-
tions available to people seeking help with a legal problem.

2. Develop better ways for people to obtain information about their options
when facing a legal situation.

Cantril’s summary of the ABA survey and the above two proposals in his policy
agenda accurately capture a very large literature on providing legal services to the
poor.

The ABA survey indicates first that low- and moderate-income households experi-
ence similar legal issues and second that these needs are mostly unmet by the legal
system. The data indicate that the most needed legal assistance is in the form of
advice, counsel, brief service, rather than litigation in a court. This finding supports
Cantril’s recommendations for a more flexible civil justice system, and one that pro-
vides better ways for people to obtain information about their options.

3. THE LEGAL SERVICES CORPORATION (LSC)

The Legal Services Corporation (LSC) is a private, nonprofit corporation, estab-
lished by the U.S. Congress and funded by the Federal Government. The purpose
of the LSC is to provide “. . . financial support for legal assistance in noncriminal
proceedings or matters to persons financially unable to afford legal assistance.” 12
The LSC receives annual federal appropriations that it allocates to non-profit legal
service providers located throughout the country.

12The Legal Services Corporation Act as Amended 1977, Public Law, 95-222, Dec. 28, 1977,
p- 2.
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3.1 Congress Requires the LSC to Use Competition to Award Grants

The Legal Services Corporation Act as Amended 1977 requires the Corporation to
(p. 8): “(3) ensure that grants and contracts are made so as to provide the most eco-
nomical and effective delivery of legal assistance to persons in both urban and rural
areas”. Subsequently, Congress required the LSC to use a competitive process in al-

locating LSC grants. The 1996 Omnibus Continuing Resolution, states: “. . . the
Legal Service Corporation shall implement a system of competitive awards and con-
tracts for all basic field programs . . .”(p. 30). In the 1996 Resolution, Congress

went even further:

(b) Not later than 60 days after the date of enactment of this Act, the Legal
Services Corporation shall promulgate regulations to implement a competitive
selection process for the recipients of such grants and contracts.

These separate points bear repeating. Congress first required the LSC to imple-
ment a competitive process in allocating grants, and second, Congress required the
LSC to promulgate regulations to achieve a competitive selection process.

Congress observed that historically the LSC simply renewed the grants of existing
grantees, instead of allowing new potential providers of legal services to compete for
funding. In its 1996 Resolution, Congress explicitly required an end to this pre-
sumptive refunding:

(e) No person or entity that was previously awarded a grant or contract by the
Legal Services Corporation for the provision of legal assistance may be given
any preference in the competitive selection process.

This Congressional requirement for ending presumptive refunding further eluci-
dates Congress’ intention of requiring competition for LSC grants.

3.2 LSC Responds to Congress’ Requirement of Competition

The LSC responded to the Congressional requirement to promulgate regulations
to implement a competitive selection process through its Regulations or the Legal
Services Corporation (hereafter LSC Regulations). Part 1634 of the LSC Regulations
“Competitive Bidding For Grants and Contracts” (pp. 113-117) defines the LSC re-
sponse to Congress that establishes a competition for grants. In Part 1634, the LSC
first states its commitment to “. . . a competitive system to award grants. . . ” (p.
113). LSC states further that the purpose of competition is to encourage effective
delivery of high quality legal services.

The LSC Regulations define the conditions that determine whether effective com-
petition will develop in the selection of grants. The following regulations define the
market for grants:

(1) The Regulations note that LSC defines the “service area” to be served by

grantees.
(2) The LSC “. . . shall award no more than one grant or contract to provide
legal assistance to eligible clients . . . within a service area.”

(3) LSC determines that it is necessary to award no more than one grant to
ensure that all clients have access to “a full range of high quality legal
services . . .”

These LSC regulations influence the competitive process, but the selection criteria
for awards further defines this process. Paraphrasing the Regulations, these criteria
emphasize:

(1) that an applicant have a full understanding of the basic legal needs of the
eligible clients in the area to be served, and

(2) The quality, feasibility and cost-effectiveness of an applicant’s delivery ap-
proach as evidenced by the applicant’s experience in the delivery in the type
of legal assistance being contemplated.

(3) Evidence of an applicant’s capacity to comply may include the applicant’s
compliance experience with the LSC.

(4) The applicant’s ability to assure the availability of a full range of legal as-
sistance.

These Regulations preclude the possibility of LSC grants being awarded with ef-
fective competition, and instead ensure that the LSC funds monopolists who provide
the legal services. As noted above, a competitive market has free entry by a large
number of potential service providers. In contrast, the LSC Regulations impose bar-
riers to entry that restrict competition and establish monopolist service providers.
These monopolists are government supported franchise monopolists.



91

The steps in creating these franchise monopolists are apparent from the LSC reg-
ulations. The LSC defines a service area and requires that only one provider will
serve an entire area. That provider will have a franchise monopoly within a service
area. However, competition could determine the single provider.

The absence of competition comes from barriers to entry. One barrier is the re-
quirement of serving an entire service area, because many potential bidders serve
smaller areas. A second barrier to entry is the requirement of being a full service
provider. Many organizations provide legal aid, but provide only specialty services
for the disadvantaged. There is likely to be only one grantee in a service area that
is a full service provider, and that grantee is the existing LSC grantee. The most
critical barrier to entry is the requirement that the legal service provider be selected
on the basis of experience in a service area. The only grantee with demonstrated
experience in a service area is the existing grantee, which has a franchise monopoly
resulting from receiving the previous award.

The LSC responded to the Congressional order to establish a competitive market
for awards by promulgating regulations that provide barriers to entry in a competi-
tive process. These barriers to entry ensure that monopolists continue to provide
legal services in a franchise service area. Further, these franchise monopolists are
the only feasible bidder for subsequent awards—thus ensuring presumptive refund-
ing.
The LSC now has six years experience with a competitive grants process. From
1976 through 1995 LSC grantees simply submitted a refunding application, and con-
tinued funding was expected and generally realized. The LSC publishes annually a
Request for Proposals that lists the service areas competed in fiscal year. The LSC
publishes annually in the Federal Register, the results of the competition by service
area, applicant name and anticipated award. These data are a published record of
the number of bidders (by name) for each service area, by year of competition.

Table 4
Number of Service Areas and Number of Applicants For LSC Grants
By Year, 1996 -2001

Year Number of Service Number of Applicants
Areas Competed
2001 143 145
2000 167 172
1999 136 137
1998 133 133
1997 353 353
1996 361 362

Source: Legal Service Corporation, Request For Proposals, Appendix A
Service Areas, Annual Editions. And, Legal Services Corporation,
“Announcem ent of Intention to Make FY 2000 Competitive Grand Awards”
Federal Register, Vol. 64, No. 188, September 29, 1999, pp. 52551-525586.
Announcements for previous years also announced in Federal Register.

Table 4 shows the total number of service areas competed each year beginning
in 1996 and the total number of bidders. With minor exception, each service award
is based on exactly one bid. Hence the total number of bids equals, or slightly ex-
ceeds, the number of service areas competed. This result confirms the analytical re-
sult that LSC Regulations preclude effective competition for grants, and hence for
legal services.

LSC grantees have a self-interest in renewed funding without competition. Fried
(1997) describes the case of a the private law firm of Dessen, Mosses & Sheinoff
that was awarded a LSC contract in 1996 to serve Montgomery and Delaware coun-
ties in Pennsylvania. The losing incumbent legal aid providers obtained congres-
sional support from their local representative. In addition, union legal aid workers
from several areas picketed the law firm. The law firm withdrew its bid, and the
LSC re-awarded the grants.
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4. State Legal Aid for the Poor

4.1 Description of IOLTA Programs

State legal aid organizations receive funding from state general revenues, from
court filing fees, and from interest on lawyer trust accounts (IOLTA). Only a hand-
ful of states provide revenues from the general fund and from court filing fees, but
all 50 states support legal aid with IOLTA accounts. This section considers state
IOLTA programs and focuses on the competitive nature of the IOLTA grants proc-
ess.

IOLTA programs are funded primarily by the interest that is paid by banks on
accounts that contain funds held in trust for clients by their lawyers. In the course
of representing clients, private attorneys and law firms routinely receive money held
in trust for future use. A common example is the money held on deposit pursuant
to the sale of real estate. The IOLTA program, itself a nonprofit entity, collects the
interest payments as revenues and uses these funds to support legal aid services.
The IOLTA accounts generated $144 million in 1998. The total budget for IOLTA
programs was $172 million, which includes the IOLTA revenues, investment income
filing fees and other income.13

The formal objectives of the IOLTA programs are reasonably consistent among the
various states, but the language varies. A major objective of the programs is to pro-
vide financial support to organizations that provide “legal services to the poor”. The
term “legal service to the poor” is typically understood to encompass a full range
of civil legal issues affecting poor people. The legal issues include consumer finance,
education, employment, family, juvenile, health, housing, income maintenance, and
individual rights issues, among others. A full-service provider will provide all of
these services. Legal services are restricted to civil cases and exclude criminal cases.

IOLTA programs have a second category of funding, sometimes termed “discre-
tionary” that supports programs, such as “disadvantaged” groups. A specialty serv-
ice provider that serves a disadvantaged group will typically specialize in providing
one type of legal service. The most common special need appears to be family issues,
such as battering and abuse and domestic assault. The term “legal services” applies
to the poor and the disadvantaged; but the term “legal services to the poor” is more
restrictive and excludes the disadvantaged, unless they are legally poor.

In most states, the IOLTA annual budget is allocated to legal services to the poor
and to “discretionary” areas. The discretionary allocation supports legal service pro-
viders who meet special needs. The discretionary allocation also meets the other ob-
jectives of the IOLTA organization, such as providing law school scholarships. These
legal services providers do not receive LSC grants.

A large share of IOLTA revenues apparently supports the same grantees that the
LSC supports. However, estimates of the share of IOLTA revenues supporting LSC
grantees are inconsistent. Data obtained from IOLTA directors indicate a median
share of IOLTA funding that supports LSC grantees to be in the 60 to 70 percent
range. The National Association of IOLTA programs states that historically about
80 percent of IOLTA funds are used to provide legal services to the poor.14 Other
data indicates that the large majority of IOLTA funds are earmarked for legal serv-
ices to the poor, and most of these funds go to LSC grantees.

4.2 Meaningful Competition Does Not Exist

Competition is limited to only a few states, and then only to small grants to serve
the disadvantaged. The data reflect that an IOLTA grant to provide legal service
for the poor of, say $100,000 will have exactly one bidder, while a grant to provide
legal services for the disadvantaged of, say $10,000, will have at least a few bidders,
often including the grantee who receives the single larger grant. There is no mean-
ingful competition for IOLTA grants to provide legal services for the poor.

A large share of the IOLTA revenue supports LSC grantees that are full service
providers of legal services for the poor over a large service area. Each of these condi-
tions—full service provider and large service area—is an effective barrier to entry,
as well as barriers to exit. The current grantees maintain a franchise monopoly
within their service area because there are no alternative providers of “legal serv-
ices to the poor” and no legal service providers for the entire service area. There
is no incentive to compete on the basis of lower costs, or, on the basis of higher pro-
ductivity. If there were alternative providers, the barriers to entry would preclude
them from competing.

13 American Bar Association, IOLTA Handbook, Commission of Interest on Lawyers’ Trust Ac-
counts, August, 1999, p. 93.
14 See the NAIP brochure, The National Association of IOLTA Programs, Chicago, IL.
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The economic benefits of competition are obvious to Congress and to economic pol-
icy makers around the world. However, many participants in the legal services com-
munity reject the competitive model. The directors of IOLTA programs view com-
petition as inappropriate for providing legal services to the poor. The rejection of
the competitive model by IOLTA directors is a sufficient barrier to entry that pre-
cludes competition for IOLTA grants. IOLTA directors reinforce the monopoly by
supporting the continued funding of existing grantees. Presumptive refunding is ex-
pected from the IOLTA grantees that provide legal services to the poor.

IOLTA directors explicitly oppose competition for awards. However, the LSC, fol-
lowing Congressional mandates, favors a competitive grants process and claims to
implement such a process. The LSC and the IOLTA programs award grants to pro-
vide “legal services for the poor” and allocate these awards on the basis of a poverty
population formula. The LSC and the IOLTA programs fund the same grantees with
the same allocation procedure, although one organization opposes competition and
the other organization claims to use competition.

The LSC defines the service areas, provides funding for “legal services for the
poor” ensures that a single provider serves an entire service area and is a full serv-
ice provider. These conditions establish a monopoly franchise for service providers
and preclude competition for future awards. The significance of the IOLTA pro-
grams is to reinforce and perpetuate these monopoly franchises and to preclude
competition. LSC and IOLTA combine to provide the bulk of the financial resources
to provide legal aid. Potential competitors to IOLTA-LSC grantees have limited ac-
cess to alternative funds and almost no access to IOLTA of LSC funds.

5. The Influence of the Bar on the Provision of Legal Services

The American Bar Association and the state bars (hereafter the Bar) affect the
provision of legal services to the poor, and to the non-poor. This section discusses
three efforts by the Bar to affect legal services: the legal monopoly, the Bar policy
of pro bono, and the influence of the Bar on IOLTA and on LSC. The legal monop-
oly, by intention and by effect, reduces the supply of legal services and increases
the cost to the poor and to the non-poor. The Bar encourages lawyers to provide pro
bono legal services for the poor. These efforts by the Bar encourage a modest
amount of legal assistance for the poor; most pro bono assists the non-poor. Bar pro
bono policy supports the legal monopoly. The Bar strongly supports LSC and IOLTA
programs that fund monopolistic legal service providers. The LSC and IOLTA pro-
grams also support the legal monopoly.

5.1 The Legal Monopoly

The legal monopoly refers to the monopoly that lawyers have in the practice of
law. The legal monopoly is often described in the law review literature as the exclu-
sive access that lawyers have to the courts. Only Bar certified lawyers may rep-
resent a client in a court of law. However, the legal monopoly must be construed
more broadly to include other areas of the practice of law. The practice of law in-
cludes providing legal advice and counsel and completing legal forms with expertise.
The American Bar Association and state bars (the Bar) have promoted state legisla-
tive efforts to prohibit the unauthorized practice of law (UPL). The UPL restrictions
are in force in each state in the U.S., except Arizona, where they have been abol-
ished.

The UPL restrictions limit the use of non-lawyer legal services by both the poor
and the non-poor. The UPL restrictions reduce the use and accessibility of low cost
legal information and advice and also restrict access to legal forms and expertise
to complete these forms. However, a rapid growth in various self-help tools is chal-
lenging the UPL restrictions in many areas.

An objective of the UPL restrictions is to encourage the use of lawyers instead
on non-lawyer legal services. Americans for Legal Reform (known as HALT) esti-
mates the “excessive” legal bills resulting from the UPL restrictions are about $3.3
billion per year for wills, divorces, and bankruptcies. The HALT estimation is shown
in Table 6 as the sum of the potential savings in legal costs from using non-lawyers
to do wills, divorce and bankruptcy. These excessive legal bills are termed “monop-
oly profits” by economists, because they are the profits resulting from barriers to
competition.
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Table 6
Estimation of Excessive Legal Expenses by Americans for Legal Reform
(in millions of dollars)

Legal Matter Cost of Lawyers Cost of Potential
Paralegals Savings
Wills $821 $176 $645
Divorce $1,150 $307 $843
Bankruptcy $2,025 $225 $1,800
Total $3,996 $708 $3,288

Source; HALT {(Americans for Legal Reform), quoted in USA Today, February
19, 1999.

The restrictions on the UPL discourage clients from obtaining legal services pro-
vided by someone other than a licensed lawyer. The UPL restrictions also discour-
age court clerks from providing useful assistance. As explained by Engler (1999):
“The rules primarily prohibit clerks, mediators and other court players from giving
legal advice to unrepresented litigants.” Clerks cannot advise the client on the mer-
its of the case or on how to proceed. Clerks provide legal forms, but not legal exper-
tise on completing the forms. The pro se litigant, says Engler (1999): “. . . is forced
to make choices at every turn without either understanding the range of options
available or the pros and cons of each option.” The UPL restrictions preclude court
employees from providing any advice or council, other than to hire a licensed law-
yer. Indeed, UPL restrictions increase the costs of the legal system and encourage
persons to take no legal action, or, to hire an attorney.

Now consider such a person who enters the Superior Court of Arizona, in Mari-
copa County. This Court has developed a Self-Service Center to help people help
themselves. The Center provides general information about cases, court forms and
instructions, and provides lists of mediators and lawyers who can provide expert ad-
vice. The Self-Service Center also has a 24-hour information telephone system with
detailed information on numerous types of issues. The Maricopa court has pioneered
the use of kiosks, which are stand-alone computer based systems that produce legal
information and legal forms. The forms include no-fault divorce documents, child
support petitions, domestic violence petitions and documents for landlord tenant ac-
tions. According to Granat (2000) the kiosks are so popular that the number is being
increased from 4 to 150 throughout the country. A difference between most courts
in the country and the Maricopa court, is that the UPL restrictions are abolished
in Arizona.

The phrase “legal monopoly” is commonly used in the law literature to charac-
terize the practice of law, and especially access to the court system. The legal mo-
nopoly refers to the legal profession has whole, not to individual lawyers. Posner
considers the legal profession as individual licensed lawyers that form a cartel. Most
cartels function by members agreeing to restrict output, restrict entry or increase
price. However, the large number of private lawyers precludes successful collusion.
As explained by Posner (1995, p. 51-52), when the private cartel cannot be enforced,
government assistance is required:

Government on the other hand, through a requirement that providers of a spe-
cialized service have a license, can limit entry rather easily. So we should ex-
pect to find that durable, effective professional cartels are government sup-
ported.

The government supports the legal monopoly via state statutes that restrict the
UPL.

HALT, a public interest organization dedicated to legal reform presents several
examples of the legal profession prosecuting the unauthorized practice of law:

o Texas—Publishers of self-help law books and software were targeted in pro-
ceedings by the state supreme court alleging the publishing legal information
constitutes the practice of law.

e California—A San Bernardino lawyer filed suit against forty independent
paralegals charging them with unauthorized practice of law, false advertising
and unfair competition.
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e Delaware—Volunteers providing assistance to parents representing their dis-
abled children in due process hearings regarding special education services
were charged with the unauthorized practice of law.

Florida—The state supreme court ruled that the use of the phrase “free con-
sultation” in advertisements constitutes the practice of law. A company that
helps legal consumers complete paperwork for simple divorces and bank-
ruptcies was barred from using this phrase.

e Oregon—A paralegal who provided services to over 10,000 low-income cus-
tomers between 1987 and 1995 without a single complaint from any of them
was shut down because the court found that her services constituted unau-
thorized practice of law.

o Nevada—The state has now adopted a law that will impose criminal pen-
alties on non-lawyers engaged in the unauthorized practice of law.

These examples are some of many where enforcing the unauthorized practice of
law increases costs and reduce the supply of legal services to the poor and to others.
The critical aspect of pro se is obtaining some type of self-help legal assistance. The
restrictions that limit this self-help may be the most serious impediment to access
to cost-effective legal services by both low and moderate-income people.

5.2 The Bar and Pro Bono for the Poor

The ABA recommends that attorneys provide at least 50 hours of pro bono legal
service per year, to poor persons or to organizations serving poor persons (ABA,
1999, p. 477). The ABA Model Rule states further (p. 477): “Every lawyer . . . has
a responsibility to provide legal services to those unable to pay.” This Rule empha-
sizes providing legal services to the poor, rather than to public service organizations.
Further evidence of the ABA position that pro bono should serve the poor is con-
tained in the goals of the ABA Center for Pro Bono, and listed on their web site.
The goals do not include providing pro bono assistance to public service organiza-
tions or charities; instead the goals include only “providing high quality legal serv-
ices to the poor.”

Eldred and Schoenherr (1993/94, p. 367) review studies of pro bono and conclude
“very few lawyers engage in pro bono practice for the poor.” These authors state
that as few as 15 to 20 percent of the practicing attorneys may provide pro bono
to the poor, and that the actual number may be no more than 10 percent. According
to Rhode (1998) the best evidence from the profession as a whole is that lawyers
provide less than one-half hour per week of assistance to the poor. Christensen
(1980) states that lawyers “target their pro bono efforts at friends, relatives, and
matters designed to attract or accommodate paying clients.” Pro bono efforts “have
barely made a dent in the hugely unmet need for legal representation among the
poor” (Barry, 1999, p. 1879). Those clients who receive pro bono services are more
likely moderate-income than low-income, are more likely to be friends and family
than strangers, and are more likely public service organizations than individuals.

The pro bono policy of the Bar appears largely unsuccessful in assisting the poor,
but is more successful in advancing the self-interest of the Bar. Judge Richard
Posner explains why the Bar policy of pro bono benefits lawyers. Posner (1995, p.
61) states: “The ‘ethical’ obligation of lawyers to devote a certain amount of time
to ‘pro bono’ (no fee) work . . . limits the supply of legal services to the market
while jacking up demand.” The supply of market-priced legal services is reduced by
each billable hour that is reallocated to free service. This reduction in supply in-
creases the price of lawyer services, thus benefiting the income of all lawyers. Also,
the demand for legal services provided by the market increases because pro bono
hours given to one client often result in paid hours to another attorney. Lardent
(2000) notes that when one party to a legal dispute obtains the services of a lawyer
pro bono, the other party is well-advised to hire a lawyer because of the technical,
adversarial legal process.

Bar policy to provide legal services to the poor at reduced or no fee is consistent
with its efforts to maintain the monopoly position of the legal profession that levies
higher fees. Rhode (1996) notes “Americans spend about two billion dollars annually
on routine legal problems that non-lawyer specialists and self-help technology can
often resolve.” It is in the self-interest of the Bar to help lawyers capture as much
of the legal services market as possible. Protecting and preserving the legal monop-
oly in the practice of law is a key strategy.

The legal monopoly is widely accepted in the literature, but Bar officials seldom
admit that a purpose of the UPL restrictions is to promote the self-interest of law-
yers. Ibelle quotes Thomas Curtin, former President of the New Jersey Bar:
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I have no difficulty saying my position is protecting the interests of lawyers.
Why is the ABA, an organization that is supposed to be working for lawyers,
trying to find work for nonlawyers? That is not the business of the ABA. This
is the American Bar Association, not the American Paralegal Association.
(Ibelle, 1995)

This statement by a Bar president confirms that restricting the supply of legal
services to those provided by licensed lawyers is in the self-interest of the Bar. Fur-
ther, by encouraging lawyers to provide pro bono legal services, the Bar is ensuring
that the law will be practiced by licensed lawyers and not by paralegals or others.
Alterowitz (1997) in discussing pro bono for the poor asserts first the responsibility
case and then states “In addition, the failure of attorneys to provide such services
is an open invitation to nonlawyers to become involved in unauthorized practice.”
Encouraging pro bono legal services for the poor is clearly in the self-interest of the
Bar and the legal profession.

The self-interest of the Bar, as stated by Curtin (1995), is to encourage the use
of lawyers and to protect their income. By encouraging lawyers to provide pro bono
legal services to the poor, the Bar is discouraging the use of low cost substitutes
and contributing to preserving the legal monopoly. Efforts to reduce legal costs in-
clude the greater use of paralegals, self-help technologies such as the Internet and
kiosks, telephone hotlines, pro se workshops, and so forth. To the extent that such
efforts are successful in reducing costs and expanding service, they also reduce law-
yers’ income. The self-interest of the Bar is to restrict competition by ensuring legal
services are provided by licensed lawyers and by not encouraging free services to
those who are able to pay. The challenge to the Bar is to provide legal services to
the poor, while not compromising monopoly priced legal fees.

The Bar benefits from legal aid policies that segregate recipients from paying cli-
ents. This segregation facilitates price discrimination between clients who pay legal
fees and those who do not. Segregating recipients is crucial to Bar policy of pro-
tecting lawyer income. If low cost legal services spilled over to moderate-income
households, lawyers would be unable to charge normal fees to some people, while
others obtained comparable service at substantially reduced rates. Bar legal aid pol-
icy focuses on the poor, because providing free service to this group does not jeop-
ardizing legal fees to paying clients.

Even the term “legal services for the poor” refers to a defined group of people.
LSC, IOLTA and the Bar emphasize providing legal services to the poor. However,
those in need of legal services and unable to pay do not correspond to the official
definition of 125 percent of the poverty level. As noted above, many of the officially
poor with legal needs are near the upper end of the poverty limit, and become offi-
cially poor only a few months in a given year. Further, the legal needs of the poor
are much like those of moderate-income levels. Certainly many of the disadvantaged
(those with special needs), such as those experiencing family abuse, have legal needs
and insufficient resources, and yet are not officially poor. The policy of providing
“legal services to the poor” is not justified by need or lack of ability to pay. Instead,
providing legal to this group does compete with providing legal services for fee.

The low cost legal services discouraged by the UPL restrictions are those that
benefit many people, not just the poor. The cases listed above by Halt include self-
help books and the use of paralegals to provide such services as uncontested divorce.
These legal services benefit the poor and the non-poor. When the benefits of a legal
aid program spill over to the non-poor, the price of the legal service will tend to af-
fect the price of similar legal services provided by lawyers.

5.3 The Bar Interactions with LSC and with IOLTA Organizations

The cost-effectiveness of legal services to those in need is reduced by two monopo-
listic markets: one is the legal monopoly supported by the Bar, and the other is the
monopoly for legal aid grants supported by the LSC and by the IOLTA organiza-
tions. These two monopolies are mutually reinforcing, with the combined effects ex-
ceeding the sum of the individual effects.

As described by Earl Johnson, the Bar was initially hostile or apathetic towards
the establishment of legal aid organizations. What eventually sold the Bar on legal
aid societies is that assisting the poor is in the self-interest of the legal profession.
As summarized by Johnson (1978, p. 9):

A legal aid office will keep undesirable nonpaying clients out of the practi-
tioner’s office; a legal aid society will secure back wages for a discharged em-
ployee or support funds for a deserted wife, thus keeping people of the relief
rolls; a legal aid society will educate people who have not used a lawyer before
about the value and necessity of lawyers which will increase the business of pri-
vate attorneys; a legal aid office offers the opportunity for younger members of
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the profession to gain valuable experience; and a legal aid society builds the
public relations image of the bar with the general public.

The Bar has actively supported the LSC since the LSC was founded in 1974. This
support includes lobbying Congress for increases in the LSC budget. In turn, the
LSC budgets provide income to lawyers. In 1998, 3,590 lawyers were employed by
LSC grantees (LSC, 1999). Furthermore, a fixed allocation of 12.5 percent of the
LSC grantees’ budgets must used for Private Attorney Involvement (PAI), where at-
torneys in private practice provide legal services.

Not only do the Bar and legal aid organizations have mutual self-interest, the Bar
may exert a strong influence on legal aid programs that support the Bar, more than
the interests of the poor. Johnson (1987, p. 10) quotes the findings from a Russell
Sage Foundation study:

The effectiveness of Legal Aid is limited by its vulnerability to pressure from
local bar and business interests, which are its principal financial supporters.
The tendency, therefore, is for Legal Aid to become a captive of its principal fi-
nancial supporters.

The ABA (1986) published Standards for Providers of Civil Legal Services to the
Poor, which states: “Indigent persons should receive legal representation of a quality
as high as the client of any lawyer.” The LSC explicitly endorses these ABA stand-
ards by publishing the ABA document in its annual Request for Proposals. The LSC
further endorses the objective of “high quality legal services” in its Regulations
(LSC, 2000, p.113). The term “high quality” means using licensed lawyers to provide
service, rather than paralegals, assisted pro se or numerous low cost technologies
that compete with lawyers. The focus on the poor, as discussed above, means assist-
ing those clients who do not compete with paying clients.

The Bar also interacts with state IOLTA organizations. More than one-half (28
of 51 states plus DC) IOLTA organizations are bar foundations that were estab-
lished by the state bar. While the state bar foundations and state bar associations
assert independence, these organizations may share the same buildings, office space,
and even staff. Further, the state bar associations have significant representation
on the Board of Directors of the bar foundations. The policies of the IOLTA organi-
zations include allocating a major share of their budget to the same grantees sup-
ported by LSC, to avoid competition for grants, and to support “legal services for
the poor”. These policies are certainly in the self-interest of the Bar, and thereby
likely to be influenced by the Bar.

Although the Bar, the LSC and the IOLTA organizations may each act in their
individual self-interest, they also act in their joint self-interest. This joint self-inter-
est supports the legal monopoly and supports the franchise monopolists that provide
legal services for the poor.

6. Providing Legal Services: A Modest Proposal

The model of a monopoly indicates that monopolistic service providers will resolve
fewer legal issues at a higher cost than competitive service providers. Empirical evi-
dence confirms that IOLTA and LSC grantees do not compete for grants and are
monopoly service providers in their service areas. This evidence raises a question
about the “efficiency and effectiveness” of the legal services for the poor provided
by these grantees.

6.1 LSC Reference Case Data

During 1999, LSC grantees reported closing 1,038,662 civil legal cases. The accu-
racy of LSC case data is subject to serious dispute, and the LSC also provides a
morebreliatsle and conservative estimate of 924,000 cases closed during 1999 (LSC,
2000b, p. 7).

During 1999, LSC provided grants and other support totaling $307,645,774, which
accounted for 50.8 percent of the total funding (LSC, 2000b, p. 9). Total funding for
all LSC grantees was therefore $605,601,910. Non-LSC funding was provided by
state and local grants plus IOLTA, other federal grants and from private grants.
Total funding per case closed was $583 and $655 using the higher and lower cases
closed data presented by LSC. These figures do not accurately reflect the average
cost of closing cases because some non-LSC funds are used for non-LSC cases; hence
these numbers overstate the average cost per case.

The LSC reports that legal aid resources provided to the poor are far short of suf-
ficient to meet their needs. The LSC (2000b p. 13) estimates, based on the 1994
ABA legal needs report, that LSC sponsored programs serve 20% of the eligible cli-
ents and 80% of the eligible clients are unable to attain needed legal assistance.
LSC states further “Because of limited resources, local legal services programs are
forced to turn away tens of thousands of people with critical legal problems.” Accord-
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ing to LSC, nearly half of all people applying for legal aid are turned away because
of lack of resources. The conclusion of the LSC, that about 20% of the legal needs
of the poor are currently being met, is widely accepted by the legal aid community.

Cases closed by LSC grantees typically do not require court action. In 1999, only
9% of the cases were closed with a court decision. In contrast, 50% of the cases were
closed with counsel or advice, and 20% of the cases required brief service. As indi-
cated by Table 7, at most 30% of the cases closed by LSC grantees require extended
service. The cases that appear to require extended service include those settled by
court decision, by agency decision, or settled with or without litigation, which total
to 19% of the cases.

Table 7
Resolution of Cases Closed by LSC Grantees, 1999

Resolution of Case Closed Percent of Cases Closed
Counsel and Advice 50
Brief Service 20
Referred After Legal 2
Assessment

Client Withdrew
Settlement w/o Litigation
Settlement with Litigation
Agency Degcision

Court Decision

Other

WO NO®

These LSC data present, what Zorza (2000) describes as, the governing paradigm
for advocating legal services for the poor. This paradigm argues that the current
system meets a small share of the legal needs of the poor and then argues for in-
creased funding to meet more of these needs. Zorza asserts that service delivery in-
novations such as hotlines enable the legal service community to think about meet-
ing 100% of these legal needs.

6.2 Telephone Hotlines

There is extensive experience and empirical evidence that telephone hotlines can
provide brief service, counsel, advice and referrals at low cost. See the website
www.equaljustice.org [ hotlines for an introduction to this literature.

A review of the cost of hotline cases provides an insight into the possible costs
for closing these cases.

e The Senior Legal Hotlines Annual Report (ARRP 2000) reports and average
cost per case of $52.38.

e TELE-LAWYER operates a legal hotline for profit with 45 attorneys at an av-
erage cost of $30 per call.15

e A Florida hotline for seniors reports and average cost per call of $24.42.16

This small sample of hotline cost estimates is indicative of a larger literature that
produces costs estimates in the $30 to $40 per call range. Allison and Pearson
(2000) report the results of an assessment of 16 LSC grantees that introduced hot-
lines. As a result of introducing the hotlines, the average number of cases handled
increased from 5,458 to 6,763 per grantee (24%), with almost all this increase being
in brief service, hotline cases. The main conclusion of Allison and Pearson is that

15 Shoshanna Erlich, “Legal Hotlines for Profit” interview with Michael Cane, founder TELE-
LAWYER, The Equal Justice Network. website, www.equaljustice.org/hotline

16 Shoshanna Ehrlich, “To Charge or Not to Charge” The Equal Justice Network, website,
www.equaljustice.org/hotline
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hotlines expand capacity, productivity and accessibility, but success is not guaran-
teed.

The Neighborhood Legal Services (NLS), Inc. of Buffalo, New York began using
a telephone hotline in 1988, and kept records on case closings through 1994. Jim
Morrissey, as executive director of NLS, presents a comparison of the pre- and post-
hotline statistics using NLS data.1l” Morrissey presents the following results:

e Total cases closed from 1988—1994 increased by a factor of 2.5

e Cases closed by negotiated settlement increased by a factor of 4

o Cases closed by brief service, counsel and advice increase by a factor of about
4.

o Cases closed by most extensive service increased by a factor less than 2

By introducing the hotline, overall productivity—as measured by cases closed—in-
creased significantly (factor of 2.5). Cases requiring brief service increased by the
largest percent; cases requiring extensive service increase, but by a smaller percent.
These productivity estimates exaggerate efficiency because the increase in cases
closed also results from an increase in staff and an increase in budget. However,
estimating cases closed per dollar still shows a significant increase from 1988 to
1994.

Legal aid organizations have used telephone hotlines for several years and with
favorable results. The American Association of Retired Persons (AARP) uses hotlines
in all 50 states. Wayne Moore (2000) of the AARP explains that a new method of
telephone intake increases productivity by 250% and cuts costs by almost one-half.
The new approach requires that programs divide their programs in to a legal advice
unit and a brief service unit.

As discussed by Moore, the AARP operates two types of legal advice lines. The
“Old Pennsylvania” hotline provides legal advice, information and referrals, but few
brief services. The Washington DC model provides these services plus intake for the
AARP full-service legal services program for low-income seniors.

Table 8 provides a comparison of attorney costs and cases handled in the three
hotline models. The number of cases handled per year in the new AARP model is
much higher than in either of the conventional hotline models. Further, the attorney
cost per case is lower even though contract attorneys are paid at a higher rate than
other ARRP attorneys.

Table 8
A Comparison of Three AARP Telephone Hotline Models

Old Pennsylvania | Washington DC New AARP

Services Legal Advice, Legal Advice, Legal Advice,
Info. Referrals Info. Referrals Info. Referrals
and Brief Service

Attorneys Staff Staff Contractors
Attorney Cost/Yr $38,300 $38,300 $87,360
Attorney Cost| $14.32-$21.42 | $19.39-$29.02 | $10.86- $12.42
per Client Served
Cases Handled 2146 1584 7036
per FTE Attorney

Source: Wayne Moore, (Fall, 2000}, A More Productive, More Versatile
Legal hotline Methodology, A New Concept in Delivery — The Brief Service
Unit, from website, www.equaljustice.org/hotline

The new model uses a contract with Tele-Lawyer, Inc. to operate an advice line
that they developed for their fee-for-service hotline. In this model, the lawyer pro-
vides no administrative tasks. Eligibility screening, conflict checking, call routing,
collection of fees and other administrative tasks are performed by intake workers.
Non-attorneys also conduct case development and investigation. This specialization
and division of labor contributes to a significant improvement in productivity and

17 Jim Morrissey, “Pre- and Post-Hotline Statistics and Timeline for NLS Implementations”
Neighboorhood Legal Services, Buffalo, NY, undated memorandum to conference participants.
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cost reduction. The law review literature refers to this approach as the “unbundling”
of legal services (Mosten, 1994) and sometimes as discrete task services.

6.3 Providing Legal Services: A Modest Proposal

Alternative approaches are used to reduce monopoly power and encourage com-
petition. One approach is to break up the monopolists; another approach is to
unbundle their services. The government applied the first approach to Standard Oil
in the early 1900s and to AT&T in the 1980s. Electric utilities and natural gas utili-
ties have a franchise monopoly over their service territory. The approach to improv-
ing efficiency in these sectors is to unbundle their services, with the potentially com-
petitive services being competed and the inherently monopolistic services remaining
regulated. Applying the unbundling model to legal aid organizations suggests the
use of telephone hotlines to provide brief service, counsel and advice, and using
staffed offices to provide more extensive legal service.

Telephone hotlines operated as a separate business appear significantly more effi-
cient than hotlines operated as part of a LSC supported staffed office. Several LSC
grantees currently use telephone hotlines. According to the Allison and Pearson
(2000), the results are positive but less than spectacular. The improvement in pro-
ductivity of the LSC grantees (25% with increasing budgets) is much less than the
improvement in productivity noted by Moore (factor of 2.5 with declining costs). The
hotlines should be separate from existing LSC grantees and operated on a state or
regional basis and funded with existing LSC program funds.

A competitive award system could be used to select a hotline provider, with bid-
ding open to existing LSC grantees, other hotline providers, such as AARP, and for-
profit providers, such as Tele-Lawyer. The winning bidder would operate the hotline
for a period such as three years, when the award would be competed. Telephone hot-
lines could provide appropriate service in about 70% of the cases at a cost of about
$30 to $40 if not less.

The LSC grants process could be subject to effective competition and could there-
by reflect the will of Congress. The Regulations defining the terms of competition
for LSC grants need major revision. Bidding should not be limited to full service
providers over a complete service territory, where the only potential bidder is the
existing grantee. Legal service providers that serve the disadvantaged—those with
special needs—should be allowed to compete for LSC grants. Even with meaningful
competition, these grantees may never receive a large share of the funding. Their
contribution is to increase client choice and to impose a market discipline that en-
courages existing grantees to improve their productivity.

The unbundling of legal aid grants into telephone hotlines providing brief service
and the introduction of effective competition for awards for more extended service
would substantially improve the productivity of legal aid funding. Relaxing the en-
forcement of the UPL restrictions would result in further improvements. User-
friendly court systems, modeled after Maricopa County, Arizona, are a positive con-
tribution. The development and adoption of technologies that disseminate informa-
tion have enormous potential to provide low-cost legal service to a large number of
persons. The realization of the benefits of new technologies is improved by the devel-
opment of a more competitive market for LSC grants and the provision of legal aid.
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April 5, 2002

The Honorable John M. Erlenborn
President

Legal Service Corporation

750 First Street, NE 11% Floor
Washington DC 20002-4250

IN RE: Follow Up Record Questions for the Fi ebruary 28, 2002 Oversight

Hearing of LSC

Dear Mr. Erlenborn:

Thank you for your February 28, 2002 testimony before the House Judiciary
Committee Subcommittee on Commercial and Administrative Law’s “Oversight
Hearing of the Legal Services Corporation.” As advised at the close of the
hearing, the Subcommittee is requesting you expand on your answers in certain
areas covered at the hearing, and also answer a number of additional questions the
Subcommittee did not have the time to address at the hearing. These questions
and your responses will be included as part of the official hearing record and will
be subject to 18 U.S.C. §1001.

A. Questions Pertaining to the Activities of The Erlenborn Commission

1) During the February 28, 2002 hearing, you testified that the activities of the
Erlenborn Commission, as well as the Erlenborn Commission Report was funded
by the LSC? Please advise the total cost, including an itemized list of
expenditures, for both the activities of the Commission and the Report.

2) Was the Erlenborn Commission established pursuant to 45 C.F.R.§1601.27, as
a formally designated subdivision of the Board?

3) Aside from the two public hearings noticed in the Federal Register, was there
any debate or deliberations by the Commission, whether by meeting or
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teleconference, held behind closed doors (i.e., not open to the public) and not
noticed in the Federal Register, as required by the regulations? If so, please
advise the date(s), time(s), and location(s) of such meeting(s).

In addition, 45 C.F.R. §1622.8 requires “the Secretary shall make a complete
transcript or electronic recording adequate to record fully the proceedings of each
meeting or portion thereof closed to the public.” In your testimony on February
28, 2002, you advised this Subcommittee you would provide a copy of the
transcript from the closed-door deliberations of the Commission. Therefore, as
required by the regulations and promised to Congress at the hearing, please
provide the transcript of the meeting(s) where the Commission debated,
deliberated and reached its interpretative conclusion of the “is present” language
of Public Law 104-134 § 504(11). Does the LSC maintain that the LSC’s Board
discussion leading to the conclusions reached in the Erlenborn Commission
Report was a proper topic to be discussed behind closed doors, especially in light
of the regulations of Government in the Sunshine Act?

4) From November 16, 1998 until the date the LSC Board changed its alien
representation regulation, please list by date every executive closed-door session
held by the LSC board. Did the LSC Board discuss any aspect of the Erlenborn
Commission during any of its executive closed door sessions during the period
just described? If so, was the discussion topic properly noticed in the Federal
Register?

5) In light of the significant impact the Commission’s decision has on this
nation’s agricultural community, why were only members of the academic
community chosen to serve on the Commission and not any members of the
agricultural community? Please explain to the Committee the Board’s reasoning
that a commission comprised solely of law professors is a panel capable of a fair
interpretation of this regulation?

6) The word "is," as used in the statutory language in question, limits any legal
assistance to an alien who "is present in the United States." Is it a correct
statement to find the Commission concluded that legal assistance could be
provided to an alien who was ever present in the United States? Please advise the
Subcommittee the Commission's interpretation and definition of the word “is” as
used in Public Law 104-134 §504(11)?
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7) The regulation 45 C.F.R. §1622.10 states “the Corporation shall report to the
Congress annually regarding its compliance with the requirements of the
Government in the Sunshine Act, 5 U.S.C. §552(b), including a tabulation of the
number of meetings open to the public, the number of meetings or portions of
meetings closed to the public, the reasons for closing such meetings or portions
thereof, and a description of any litigation brought against the Corporation under
5 U.S.C. §522(b), including any costs assessed against the Corporation in such
litigation.” Please provide the Subcommittee with copies of these reports from
1996 to the present.

‘8) The Subcommittee received testimony about legal services lawyers who were
caught on videotape traveling into Mexico in 1999 to solicit clients. The involved
North Carolina program was fined $17,000, the cost of the trip, in violation of the
statute prohibiting such solicitation. Does LSC permit lawyers funded by LSC to
make trips to foreign countries to provide outreach or education? If 50, please
provide a statement of LSC's policy regarding foreign travel for these purposes.
Please describe how LSC monitors its programs for improper foreign travel and
describe each and every instance, since 1996, of improper travel by LSC grantees
to foreign countries? Do you agree with the statement that solicitation of business
in foreign countries, such as Mexico, by LSC funded attorneys is in violation of
existing federal statute? If so, what is the Corporation and the Board doing to
discourage such actions by its grantees?

Please provide the Subcommittee with actual LSC expenditures on foreign travel
by its programs since 1996? Please provide the name of the program, the total
amount spent, and the reason for the foreign travel.

Since 1996, how many complaints has the Corporation received involving legal
assistance to aliens who were outside the United States at some point during
which legal assistance was rendered by an LSC-funded lawyer? Please
specifically identify the complainant, the grantee, the case name, and a summary
of LSC's actions in each case.

9) The Subcommittee has received information involving activities of one of the
Georgia legal services groups and request you please provide further clarification
to us. An LSC-funded attorney has filed suit against G & R Farms, a Georgia
Vidalia Onion producer, on behalf of forty workers who planted onions for G & R
in 1999. In 1999, an LSC-funded attorney visited the labor camp and had the
forty workers sign up to have this attorney represent them. When the statute of
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limitations was about to expire in November of 2001, the LSC grantee filed suit in
order to toll the statute. Apparently, only one of the forty workers can now be
found and he is an illegal alien. Of course, the Erlenborn Commission’s
interpretation of the alien representation provision appears to “open the door” and
allow the LSC-funded attorneys to search in Mexico for these illegal aliens and
provide them with representation. However, It is believed all of these workers are
ineligible for representation due to their illegal immigration status. Does the
Corporation believe, based on the Erlenborn Commission’s findings, these illegal
aliens are now eligible for representation?

Please advise the Subcommittee a complete, detailed explanation of the litigation
methods of this LSC-funded attorney. Of particular interest to the Subcommittee
is the allegation these workers are receiving representation prior to any claim of
harm or injury. Does the Corporation support such actions by LSC-funded
attorneys?

The Subcommitiee is quite concerned about this report and is requesting a
complete and full investigation of all the facts and circumstances of the
representation of these forty workers. In addition, please provide us with copies
all of discovery and court documents, including the original Complaint.

B. Questions Pertaining to the LSC Inspector General’s Office and
Functions

1) LSC Inspector General Edward Quatrevaux wrote a letter to uU.s.
Representative Harold Rogers, Chairman of the House Appropriations
Subcommittee, on September 14, 2000. This letter was discussed at the February
28, 2002 hearing of the Subcommittee and is posted on the web page of the LSC
Inspector General (IG). The LSC IG's letter states that grantees had repeatedly
denied the IG access to information and the LSC President and Board of Directors
had “undermined the OIG by encouraging grantees to refuse to provide
information to the OIG." Please identify the following: the information the IG
requested, the LSC programs that refused the IG the requested information, and
the reason given by the LSC programs to support its denials.

2) In the same letter of September 14, 2000, the IG went on to state "LSC
management has also accepted denials of access to records when attempting to
conduct its own compliance inspections, and acceded to ineffective inspection
procedures suggested by grantees being inspected.” Please identify each and
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every LSC program that has denied the Corporation access to documents since the
1996 reforms took effect. Your answer should include the following information:
the name of the LSC program, the type of document(s) sought, the date of the
refusal, the reason given to refuse access to the requested records, and whether the
LSC ultimately obtained access to the information in question.

3) The LSC IG's September 14, 2000 letter also described an instance in which
two grantees refused to comply with IG subpoenas and he sought enforcement
with the U.S. District Court. The Court ordered enforcement, but one grantee
appealed and the matter was pending at the time the IG wrote his letter. Identify
the LSC program which refused to comply with the subpoena and describe the
outcome of the appeal.

4) Shortly after the LSC IG's September 14, 2000 letter to Representative Rogers
accusing LSC's President and Board of Directors of undermining the IG by
encouraging grantees to refuse to provide information to the IG, it was announced
that the IG was no longer employed by LSC. As asked at the Subcommittee’s
hearing, was the IG terminated or pressured to resign by the Corporation or the
LSC Board? Please explain for the Subcommittee the circumstances under which
IG Quatrevaux left his position at the Corporation.

Please provide complete transcripts from all LSC Board meetings held from
August 2000 through January 2001. In particular, the Subcommittee is interested
in all discussions that involve access to records by the OIG, the OIG’s letter to
Congress, and the circumstances surrounding the termination of IG Quatrevaux,

5) The LSC IG's September 14, 2000 letter refers to an instance in December
1999 when LSC management entered into a written agreement with
Westchester/Putnam Legal Services to accept "unique identifiers in place of
having access to client names. At the same time this grantee, Westchester/Putnam
Legal Services, was the subject of a complaint filed with the Corporation which
discussed the allegations of John Hand, an LSC attorney for 20 years, who wrote
a letter to the editor of Investor's Business Daily claiming the grantee had engaged
in unethical practices. Mr. Hand’s letter stated, "One of the practices was the
counting of virtually every telephone call as a "case" in order to build up numbers
to report to the LSC and other funders. Consequently, hundreds, if not thousands,
of reported cases were nothing more than referrals or other responses given by
paralegals or secretaries." LSC dismissed this complaint.
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In 1997 Congress decided that access to certain information, such as individual
client names, was so important the LSC Act was specifically amended by Public
Law 105-119 §505(b)(1), which provides specific access to this type of
information. Why did LSC waive this specific statutory authority, designated to it
by Congress, and enter into this written agreement with Westchester/Putnam
Legal Services? How exactly does the Corporation contemplate it can accurately
determine if the grantees cases are both client eligible and not violating the
congressional restrictions, without client names?

How was the complaint of Mr. Hand handled by the Corporation? Was a
complete investigation ever done? If so, what specific evidence was collected to
support or deny the allegations? If not, why was such a serious allegation not
fully investigated? Please advise the reason LSC dismissed the complaint against
Westchester/Putnam Legal Services and what specific corrective actions, if any,
were taken against this grantee.

6) The LSC 1G’s letter of September 14, 2000 concluded, "LSC management has
demonstrated that it does not intend to use the authority granted by the
appropriations statute. The compliance inspection procedures it adopted at the
suggestion of grantees are ineffective." Are the compliance inspection procedures
adopted by LSC at the suggestion of the grantees still in place? Please describe
those procedures in detail.

7) The LSC IG's letter also charged, "In September 1999, LSC management
attempted to conduct a compliance review of Legal Aid of Western Missouri, but
was refused access to client names and eligibility data (e.g., income, assets,
citizenship). After ten months of negotiation, in July of 2000 LSC management
agreed to accept unique identifiers in lieu of client names. This occurred after a
court decision confirmed LSC’s statutory access and while some OIG court
actions on the access issue were pending.”

Again, why did LSC agree to accept "unique identifiers” instead of client names
when it has the specific legal authority to obtain client names? Who made the
decision to accept “unique identifiers” instead of client names? Was this decision

- approved by the LSC Board and, if so, when? Does LSC disagree with the court,
which decided that it has statutory authority to request client names, in cases such
as this? Does LSC continue to request client names from other programs, in cases
like Legal Aid of Western Missouri, or does LSC continue to waive access to this
important information?
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C. Questions Regarding Access to Records

1) We would like clarification regarding the Corporation’s interpretation of 43
C.F.R. §1622 entitled “Public Access to Meetings Under the Government in the
Sunshine Act.” Section 1622.3 provides that “Every meeting of the Board or a
council shall be open in its entirety to public observation except as otherwise
provided in §1622.5.” Do you agree with this regulation and can you advise this
Subcommittee whether the Board has been in full compliance with this regulation
in the past two years?

2) The regulations go on to state in §1622.8 that “The Secretary shall make a
complete transcript or electronic recording adequate to record fully the
proceedings of each meeting or portion thereof closed to the public.” Do you
agree with this regulation and can you advise this Subcommittee whether the
Board has been in full compliance with this regulation in the past two years?
Critics of LSC charge that the Board meeting minutes are revised past their actual
meaning. If this is true, the Board is not in compliance with the regulations. Can
you please address this criticism and inform this Subcommittee as to the accuracy
of the records of meetings of the Board and the Corporation?

3) Please advise the Subcommittee how the Board and Corporation reaches its
decision making process in the following areas: promulgating federal regulations;
remedial action with regard to grantees, and adoption of general policies of the
Corporation.

4) Please provide the Subcommittee with a schedule of the upcoming on-site
monitoring visits. This request does not refer to technical visits, but rather to
scheduled compliance visits.

Please describe the compliance monitoring cycle of LSC recipients and the scope
of a typical compliance visit. Please advise the current number of LSC recipients
and how often each LSC recipient is visited by an LSC monitoring team? Has
every program been visited by a compliance monitoring team in the past three
years? If not, why not?

Please provide to the Subcommittee with a list of all programs that have not
received an on-site LSC compliance review in three years or more, and indicate
number of years that the program has gone without a review.
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5) How can LSC ensure this Subcommittee and the taxpayers that the restrictions
of the LSC Act, regulations, and annual appropriations riders, are complied with
if on-site monitoring is not a routine part of the Corporation’s oversight? Does
LSC management rely on the year-end audits as a substitute for periodic oversight
and on-site monitoring visits to grantees by LSC staff? How many on-site visits
have been made annually from 1991 through 2001 to LSC programs by LSC staff
for compliance or oversight purposes?

6) Please provide the Subcommittee with a copy of all transcripts from LSC
Board meetings, from 1996 to present, in which the Board addressed, discussed or
was informed about access to documents by either the OIG, LSC management, or
other LSC oversight groups, such at the LSC Enforcement & Compliance
Division. Please also advise the Subcommittee whether there have been any other
discussions, during this same time period, involving LSC Board members
regarding these access issues and provide us with the appropriate documentation
of the same.

7) Please explain each instance which has occurred from 1996 to present, in
which any access to documents has been denied or restricted by an LSC grant
recipient. For each instance please provide the following: the program name and
location, the documents denied, the position taken by LSC management regarding
the denial of access, an accounting of the documents ultimately provided, if any,
and the sanctions imposed by the Corporation against the grantee.

8) Please provide all LSC General Counsel opinions concering the access to
documents issue, from 1996 to the present.

9) Please provide all LSC General Counsel opinions concerning the Government
in the Sunshine Act regulation. Please also advise if the General Counsel has
considered the implications that might arise under the LSC Act in respect to your
dual status as LSC President and Board member?

10) Please immediately advise the Subcommittee, in writing, of any intention of
the Board to revise the access to records policy of the Corporation at the April 5-
6, 2002 Board meeting. If the Board is planning to provide the Corporation with
a new access protocol, this action is inappropriate at this time since President
Bush nominated five new Board members on Monday March 25, 2002 and this
remains the prerogative of the new Board. Please comment on this access
protocol and the appropriateness of the same.
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Please also advise, in detail, all action, discussions, meetings and changes to LSC
policy or regulations which are anticipated to take place during the April 5-6,
2002 Board meeting.

D. Questions Regarding Lobbying by LSC Grantees and the case of Regional
Management Corp.v LSC

1) In the Fourth Circuit case Regional Management Corporation v. LSC, cited by
both Attorney General Meese and Mr. Boehm during the hearing, U.S. District
Judge Herlong found, "This short history of Polite's case, combined with the stern
language in the LSC guidelines, demanded a more thorough investigation of this
matter by LSC. Due to this failure to fully develop the factual record, LSC's
decision that Berkowitz did not improperly lobby the General Assembly is
without rational basis." LSC then successfully appealed the Judge Herlong’s
decision by arguing that as a private corporation, LSC is not subject to judicial
review. However, it appears LSC never sanctioned either the lawyer who
conducted the lobbying or the involved grantee.

Please explain to the Subcommittee why LSC failed to take any action to enforce
the statutory ban against political lobbying? In RMC, the client did not know the
lawyer was lobbying on her behalf and was not a client at the time the lobbying
took place. Please advise whether LSC agrees that legal services lawyers may
lobby on behalf of individuals, and do so without a clients awareness or consent.

2) US. District Court Judge Herlong's decision included his view that"
Berkowitz's lobbying of the South Carolina General Assembly transgressed the
clear language of federal law and LSC guidelines." Please advise how the
Corporation reached its final decision to dismiss the complaint made by Regional
Management Corporation?

3) Please list all complaints LSC has received, since the 1996 reforms took effect,
alleging improper lobbying by LSC programs. Please specifically identify the
following: the identify of the complainant, the program which was the subject of
the complaint, the nature of the complaint, LSC’s final decision, the date the
complaint was received by LSC, and the date its decision was rendered.

4) It has been brought to the attention of this Subcommittee the Georgia Legal
Services Program (GLS) intends to submit an amicus curiae brief in opposition to
the recent decision by the Georgia Superior Court in Georgia Dep't of Human
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Resources v. Sweat. Of course, the original 1974 Legal Services Corporation Act
provides “No class action suit, class action appeal, or amicus curiae class action
may be undertaken directly or through others, by a staff attorney.” In addition,
the 1996 congressional reforms and subsequent regulations specifically prohibits
grantee attorney’s from engaging in such work. Please advise if the Georgia
program is, in fact, filing an amicus curiae brief in this case and how the
Corporation intends to handle this situation.

In a matter related to this issue involving child support cases, it has been alleged
that GLS systematically refuses to represent income-qualified non-custodial
parents. Please advise if this is the case and explain how GLS can systematically
exclude one group of potential clients. Please provide to the Subcommittee a list
from GLS of the names and total number of child support and custody cases
where GLS represented the non-custodial parent in the last five years.

E. Questions Pertaining to LSC Regulations, including Alien Representation

and Financial Eligibility

1) In a legal opinion issued by LSC’s Office of General Counsel on December 3,
1999 responding to request for clarification of alien representation from the
Executive Director of the Virginia Legal Aid Society, the OGC concluded “A
group found to be financially eligible under §1611 in not disqualified from
eligibility if members of or persons served by the group are not United States
citizens or aliens eligible for legal assistance under §1626" and “thus, the
citizenship and alien provisions in §1626 do rot apply to group eligibility.”

This statutory interpretation by the Office of General Counsel appears, on its face,
to be in blatant violation of both the federal law and the federal regulations.
Specifically, this interpretation violates the alien eligibility requirements set forth
in 45 CF.R §1626.5. Please note however, there is no provision in the Act or
regulations which waive the prohibition against representation of illegal aliens
simply because they are part of a group. In addition, Congress has clearly
mandated that LSC programs do not participate in class action lawsuits. Please
identify for the Subcommittee what other kind of group representations, besides
class action lawsuits, your General Counsel finds permissible?

How can LSC justify serving illegal aliens through group representation? Please
provide copies of all LSC General Counsel opinions that address the following
areas: financial eligibility of clients, client retainers, class action representation,
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client identity, and the requirement to provide access to client identifying
information, including client names.

2) Although there have been no recent changes in the underlying LSC Act or
appropriations legislation, the Subcommittee notes a number of notices in the
Federal Register of proposing changes to various regulations placed on the
Corporation. Why are the specific regulations involving client eligibility, client
retainer, and citizenship and alien eligibility, specifically 45 C.F.R. §1610,
1611,1622 and 1626, being reviewed? Please describe, in detail, the current effort
to change these regulations. Please specifically describe for the Subcommittee the
following: the proposed changes, the reasons the changes are under consideration,
documentation of all meetings, memos, letters, etc. regarding the proposed
changes, and when the proposed changes are anticipated to be finalized.

Are there any other regulations that this Board intends to attempt to change prior
to being replaced by President Bush’s new Board of Directors? If so, please
advise the specific federal regulation the Board is considering changing and
explain why the changes are under consideration at this time.

3) A recent Federal Register notice stated that LSC was utilizing Negotiated
Rulemaking for regulatory changes. Could this be inefficient, in that a new LSC
board was just named by President Bush this week, and it would have their own
management staff representing the position of LSC, rather than management staff
who were hired by the previous Board? Why does the Corporation appear to be
in such to enact major changes to LSC regulations and policies?

Is LSC adhering to the Negotiated Rulemaking Act (5 U.S.C. §561 et. seq.) as it
seeks to promulgate these regulations? As a result of their participation in the
process, will these stakeholders be forbidden to challenge the resultant regulations
in court? Is the Brennan Center one of the stakeholders? If so, has the
Corporation or the Board waived the requirement that stakeholders to a negotiated
rulemaking not challenge the regulations in court? Is so, why would the
Corporation extend such an agreement contrary to the rationale of having such
groups, as the Brennan Center, participating in the negotiated rulemaking
process?

4) In contemplating changes to 45 C.F.R. §1626, the regulation involving alien
representation, has the Corporation or the Board considered its implications in the
War on Terrorism
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On the LSC website of recent press coverage, there is an article from the Chicago
Tribune titled “Arabs are Offered Legal Aid; Groups Set to Aid Those Called for
9/11 Questioning.” [s the LSC funded recipient in Chicago assisting any alien
persons or alien students who are being investigated for potential crimes against
the United States? Has the Corporation considered this possibility? What is the
LSC doing to monitor this situation and to ensure that no LSC funds are expended
in violation of the law?

5) What sanctions has LSC taken against any program for a violation of the LSC
Act or regulations in the past 24 months? Does LSC routinely sanction programs
for serious violations of the LSC Act or regulations? If there have been no
sanctions, is the Subcommittee to assume that the Corporation has encountered
100% compliance by all LSC programs?

F. Questions Pertaining to Program Integrity and Mirror Corporations

1) Has LSC identified which of its funded programs share office space and/or are
located in the same building as a group performing restricted activities? If so,
please identify all such LSC programs along with the name of the group
undertaking restricted activities.

Has LSC identified which of its funded programs share a common staff member
with groups involved in restricted activities? If so, please identify all such
programs along with the name of the group with shared staff.

Has LSC identified which of its funded programs share common directors with
groups involved in restricted activities? If so, please identify all such programs
along with the name of the group with which they share a director.

2) Please describe in detail what steps LSC takes to ensure that the Program
Integrity regulation, 45 C.F.R. §1610, is being properly enforced. Please identify
all complaints LSC has received, from 1996 to present, regarding potential
violations of the program integrity regulation. This information should include a
list of the programs involved, the name and address of the complainant, a
summary of the allegations, a summary of action taken, and the date the
complaint was received and subsequently answered.

3) The LSC Inspector General issued Audit Report No. 02-01 in October 2001
dealing with the activities of LSC grant recipient Lane County Legal Aid Service,
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Inc. The LSC IG found that there was a close working relationship with the Lane
County Law and Advocacy Center, an unrestricted program. The IG's Report
stated, "The grantee and Advocacy Center are co-located in the same building
with little to distinguish between the organizations. The organizations share both
professional and administrative staff and are linked financially through payments
for rent and services. In our opinion, the organizations are virtually
indistinguishable to clients and individuals not aware of the working
arrangements under which the organizations function.”

Has LSC found the relationship documented between the grantee and the
Advocacy Center in this case to be a violation of the Program Integrity regulation,
45 C.F.R. §1610? If not, please explain why not? As LSC has the responsibility
to enforce its regulations, how is it that this apparent breach of the regulation was
not discovered by LSC first? When was the relationship between the grantee and
the Advocacy Center first brought to LSC's attention?

4) A January 7, 2002 article in the Legal Times titled “Divide and Conquer,”
appears to promote the “mirror corporation” strategy as a method for legal
services lawyers to engage in restricted activities. Does this article concern you
and what is the Corporation specifically doing to insure program integrity, in light
of this information?

5) Please describe to the Subcommittee what specific factual evidence would
result in the Corporation finding a program has violated 45 C.F.R. §1610.8. the
Program Integrity regulation? Please provide a list of every program the
Corporation has found in violation of this regulation. What action has the
Corporation taken against such programs?

G. Questions Pertaining to State Planning and Reconfiguration of LSC State

Programs

1) Please generally describe the Corporation’s efforts at state planning. How does
the Corporation ensure that Grantees do not use LSC resources on prohibited
areas of practice when conducting state planning activities?

2) The Special Report to Congress dated September 2001 (September 2001 State
Planning & Reconfiguration — A Special Report to Congress) is confusing. It can
be read as directing statewide coordination of services either within the LSC-
funded programs only, or as a coordinated effort between both the LSC and non-
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LSC funded programs. Which reading of this document is correct? Did LSC
direct its recipients to coordinate the delivery of legal services with programs that
conduct prohibited work? If so, is the LSC currently still engaging in such a
directive? If yes, why did LSC direct its recipients to work with non-LSC
programs that conduct prohibited activities?

3) We draw your attention to “Part VI: Conclusion” of the September 2001 report
which states:

“In an overwhelming majority of instances, LSC has used the competitive bidding
process to forge deeper bonds with its grantees and stakeholders, allowing LSC to
serve as an active partner in planting the seeds of comprehensive, integrated state
justice communities nationwide.”

We also note that the LSC Strategic Directions 2000-2003, as posted on the LSC
website, states on page four “Through the State Planning Initiative, LSC seeks to
facilitate the creation and maintenance of comprehensive and integrated civil legal
services delivery systems, coordinated statewide.”

Does LSC view itself as responsible to ensure that all low-income clients,
including those who are specifically prohibited by statute from receiving service
from LSC grantees, are being served within the integrated service delivery model?
If yes, why is LSC expending resources to coordinate services to clients that
Congress has prohibited from receiving such services? How much money and
time has LSC spent in this effort?

4) Prior to the 1996 statutory requirement for competition for LSC grants, some
states were served by only one LSC-funded program. In those states, did the LSC
direct coordination of the delivery of service work between restricted and non-
restricted programs? If yes, with whom did LSC conduct such coordination? In
addition, why would LSC coordinate with non-L.SC funded entities? What LSC
resources have been used to coordinate services between prohibited and non-
prohibited programs? Please identify how much money, as well as LSC-funded
staff time has been expended in this manner. In addition, please explain how this
work is justified under the restrictions that LSC funds should not be used to
support prohibited activities?

H. Questions Pertaining to Competition for LSC funds
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1) Is it the opinion of the Corporation, that it has met its overall mandate to
facilitate competition in awarding federal grant monies to programs nationwide.
Is so, please explain to the Subcommittee how the Corporation has met this
congressional mandate?

2) How many competitions for program grants have occurred since competition
went into effect in 1996? In how many of these competitions was there more than
one competitor for a grant? Please identify all competitors in which more than
one competitor existed. List the incumbent program, the name and address of the
competitor, and the results of the competition.

Since competition for LSC program grant began in 1996, in how many cases did
an incumbent LSC grantee lose to a program which had never received a grant
from LSC? Please identify all such competitions by the name and address of both
the incumbent program and the successful challenger and the date the grant was
awarded.

3) Since competition began in 1996, how many complaints has LSC received
from all sources regarding its administration of competition. Please identify each
complaint by listing the complainant, the date of the complaint, the name of the
incumbent program in the competition, the nature of the complaint, and LSC’s
determination as to the validity of the complaint.

4) Since Public Law 104-134 was passed by Congress in 1996 requiring the “LSC
to implement a system of competitive award of grants and contracts,” how many
new recipients have been funded from the private sector? In that same time
period, how many pre-existing programs have continued to receive funding?
And, how many recipients that were formed by previous LSC recipients have
been funded?

5) If prior LSC recipient staff were involved in setting up a new grant recipient
program, did a prior LSC recipient maintain any level of control over the newly
formed entity receiving the LSC funds?

6) Has the total number of LSC recipients increased or decreased since
competition began? Can you describe the specific criteria and standards used by
LSC in order to create a larger service area? Is this criteria recorded in writing?
If so, please provide the written criteria to the Subcommittee. If not, as the
President of the Corporation and long-time Board member, do you not find a
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problem with the potential for great subjectivity to exist in the awarding of
millions of dollars in federal funds?

7) Currently, how many states are served by a single LSC recipient? How does
the number of current statewide programs compare to the number of statewide
programs before the competition initiative?

8) Does LSC consider the impact that its funding decisions would have on the
delivery of services to clients that are prohibited from getting services? And, is it
a factor in reaching funding decisions? For example, does LSC formally or
informally consider how consolidating three programs in Texas will affect an
illegal immigrant’s ability to obtain legal services through a non-LSC recipient?

9) What evidence does LSC rely upon to support a statewide service area will
increase the possibility of obtaining competition?

10) What is the length, in number of years, of the typical LSC competitive grant?
Has the number of programs receiving longer grants increased in recent vears? If
so, why? Please provide to the Subcommittee the number of grant years for each
current recipient beginning with the January 1, 2002 calendar year awards.

11) How does LSC document a decision to award a grant to a new recipient if
there had previously been more than one applicant for a service area? Please
provide such written documentation to the Subcommittee.

12) Describe the state planning efforts in Texas. Are all funding decisions now
finalized?  Please provide all documentation supporting the decisions to
reconfigure the service areas in Texas and Louisiana, including all memoranda,
letters, and reports relevant to the funding decisions.

In addition, it is our understanding that the Texas Rural Legal Aid Society
(TRLA) will now consist of a group of consolidated programs and is, by far, the
largest legal aid provider in the state. As discussed at the Subcommittee’s
hearing, TRLA was the program which linked their home page to the
“TaxRebatePledge.org™ website listing “Organizations Fighting Against Bush’s
Agenda.” Of course, TRLA’s website is paid for with federal funds. During the
hearing, you testified to the Subcommittee that you were not aware of this website
but would investigate it. Several weeks have passed since the hearing, please
advise what actions the Corporation has taken to investigate this matter and
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provide a complete and detailed explanation to the Subcommittee on this
improper use of federal funds. Please also advise why TRLA is involved in
partisan political activities and is listed on a website which clearly states it
opposes President Bush and his agenda.

13) Critics have cited problems with the State Planning effort in Michigan. Can
you describe that process, and what occurred? We are aware that the state bar in
Michigan opposed the initial LSC plan in early 2001, and then LSC retreated from
its initial decision regarding new service areas. On what factors did the LSC base
its original decision? Was the procedure used to determine new service areas in
Michigan the same procedure in other states? If it was different, what was the
difference?

If the original Michigan decision was based on the standard process conducted by
LSC staff, why did LSC change its position? Please provide to the Subcommittee
all memoranda, letters, reports, or other documents that involve the state planning
process in Michigan. This request includes all correspondence to any LSC
recipient in Michigan or any planning group, regarding state planning and all
documentation involving how LSC reached its initial decision, that was not
enforced.

14) During the hearing, the 1997 Philadelphia case in which the private law firm
of Dessen, Moses & Sheinhoff placed a competitive bid to set up a new, more
efficient program but was forced to withdraw its bid because of pressure from the
existing program. Part of the pressure the Dessen firm experienced was picketing
outside their offices, as reported by The Legal Intelligencer on February 25, 1997
and March 19, 1997. One of those picketing the Dessen bid was Roger Ashodian,
President of the Delaware County Legal Assistance Agency. It was reported that
he is the same attorney who had previously been sanctioned by the court in 1992
for unethical tactics to increase litigations costs in a lawsuit filed against a non-
profit group that provided affordable housing for the poor. At the hearing you
testified to the Subcommittee you did not have any recollection of this case or Mr.
Ashodian and did not know if he was still employed as a legal services attorney.
Please advise what your follow up investigation has determined about the status
of employment of Mr. Ashodian. In addition, please provide a report of this
specific bid competition. Why were the LSC-funded attorneys not sanctioned,
even though they clearly violated the statute which prohibits picketing?

I. Questions Pertaining to the Case Over counting Issue
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1) It is the Subcommittee’s understanding the Corporation recently submitted
your official case handling statistics to the House Appropriations Committee.
Please advise the 2001 official case counting statistics. How many cases were
opened in 2001? How many cases were closed in 20017 What is a breakdown,
by category, of the types of cases handled in 20017

2) Please advise if senior management at the Corporation is taking steps to extend
current employment contracts. If so, under what authority and for what reasons
are such actions being taken? What types of “parachute” provisions are currently
being considered and made part of these contracts? Is this action inappropriate in
light of the fact President Bush just announced five of the new LSC Board
members and it is traditionally the function and prerogative of the sitting
President’s Board to appoint officials of the Corporation?

3) Section 1008(c) of the Legal Services Corporation Act states in part “The
Corporation shall publish an annual report which shall be filed by the Corporation
with the President and Congress.” Please advise the Subcommittee if the I.SC has
prepared and submitted to the President and Congress annual reports, as required
by the Act, for LSC program years 1996 through 2001. I so, please provide us
with a copy of such reports.

4) The 1997 Fact Book to Congress” was submitted by the LSC and contained
grossly inaccurate figures about the number of cases actually handled by the
grantees, which led to the GAQO’s investigation and report in 1999. When was the
last Fact Book submitted to Congress? Please submit to the Subcommittee the
Fact Books for Fiscal Years 1997 through 2001. Did past case counts submitted
to Congress include counting of both open and closed cases or Just closed cases?
Prior to 1996, did LSC report to Congress just closed cases or the total number of
open and closed cases handled during the applicable fiscal year? If there was a
change after 1996, what motivated such a change in how case reporting statistics
were reported to Congress?

J. Questions Pertaining to Litigation Against the I.SC and the Brennan

Center

1) The Subcommittee is aware that the Brennan Center, which operates out of
New York University Law School, is the driving force behind the U.S. Supreme
Court case of Legal Services Corp., v. Velazquez, which sought to overturn the
1996 congressional restrictions. In addition, the Brennan Center is now again
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seeking to overturn the congressional restrictions by sponsoring the case Dobbins
v. Legal Services Corp. Can you describe this lawsuit and the remedy it seeks?
Please provide to the Subcommittee copies of all pleadings this case. In addition,
please advise if there are any other pending court cases involving the restrictions.

2) What is the relationship, if any, of the Brennan Center to the LSC headquarters
in Washington? Has the Corporation or any LSC staff member provided
assistance to the Brennan Center, or any of its employees, attorneys, or agents, in
any case or matter involving the Corporation? Does the Brennan Center
participate in any LSC sponsored committees, or other stakeholder groups
involved with LSC?

3) Please provide the Subcommittee with a specific accounting of the hours and
actual costs to the Corporation to defend the congressional restrictions in Legal
Services Corp. v. Velazquez?

4) The LSC website lists Board Resolution number 2001-009 as delegating
authority to the Chairman of the LSC Board of Directors the power to appoint a
Board member to a group called “Friends of the Legal Services Corporation.”
Please advise the tax classification status of the “Friends of the Legal Services
Corporation.” Who established this group and what is their explicit purpose? Has
any staff of the LSC given support or the promise of future support to this group?
What persons and groups comprise the “Friends of the LSC?” What is the
relationship of the Corporation to this group? Have any federal funds been spent,
in any way, to assist with the establishment of this group? How much money
have they provided in the past to the Corporation and how much money are they
anticipated to provide in FY 20027

K. Questions Pertaining to Class Action Lawsuits

1) House Report 106-680, which accompanied the FY2001 LSC appropriations
legislation, included the following language: “The Committee also reminds the
Corporation that its grantees are prohibited by section 504(¢a)(7) of P.L. 105-119
from participating in class action suits and directs the Corporation to ensure its
grantees comply.”

With respect to this very specific congressional directive urging the Corporation
to enforce the ban on class actions, please describe specifically what steps were
taken by LSC to comply. Was House Report 106-680, and specifically the
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language involving the directive on class action lawsuits, ever discussed by the
LSC Board of Directors? If so, please provide the date of such discussion and
either a transcript, recording or meeting minutes of such discussion.

2) Please provide a listing of any enforcement action taken by the Corporation
against any LSC-funded program which initiated or participated in a class action
since the restriction took effect in 1996. Please identify the program, the parties
to the class action, the court involved, and the case number. Please also
summarize what sanctions were imposed on the program involved in the class
action. If there were no sanctions imposed, please explain the rationale of LSC
for not imposing sanctions for violation of this statutory restriction.

3) Please provide a list of all complaints, from all sources including Members of
Congress, concerning LSC-funded programs initiating or participating in class
actions and/or representative actions since August 1, 1996. Please provide a list
of the complainant, the program involved, the parties to the lawsuit, the court
involved, and the case number of the lawsuit. In addition, please provide a
summary of both the investigation and final decision of the Corporation.

4) The LSC Inspector General issued Audit Report No. AU 02-01 in October
2001 examining the activities of LSC grantee Lane County Legal Aid Service,
Inc. While the emphasis of the report was on the extremely close working
relationship between the grantee and the non-restricted program, Lane County
Law and Advocacy Center, one of the IG's findings was that the grantee "allowed
a full-time attorney to work on a class action suit for the other organization while
in the grantee's office.” What action has LSC taken to examine the costs
associated with the use of a full-time LSC-funded lawyer for a prohibited class
action? Has LSC taken any action with respect to the improper legal assistance
being rendered by the LSC-funded program in a class action lawsuit?

Please be certain to include any and all written documentation in the possession of
the Corporation as it pertains to each question above. The Subcommittee would
like receipt of your answers no more than 14 days from the date of this letter. We
are sending a copy of this letter by both facsimile and regular mail, in order to
insure its receipt and so that you may expedite our request. However, we need
questions number ten under the “Questions Regarding Access to Records” section
to be provided to us immediately. You may have those answers hand-delivered to
the Subcommittee or sent by facsimile.
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In addition, please be advised that the Subcommittee specifically reserves the
right to request follow up answers and explanations until the Subcommittee
determines that every question has been answered to our satisfaction. Of course,
any future correspondence made in this regard will be made part of the official
hearing record. In addition, please advise the name/job title of the person
supplying the answer to each question so that we may contact the appropriate
party in the event there is a need for follow up information and/or discussion.

If you have any questions, please do not hesitate to contact Patricia DeMarco.
Oversight Counsel, at 202/225-6793. Thank you, in advance, for your kind
consideration of our request.

With warm regards, we are,

very truly yours,

BOB nliﬁlk
Chai

Subcommittee on Commercial and Administrative Law

G 7o

JEFF FLAKE
Vice-Chairman
Subcommittee on Commercial and Administrative Law

BB: pfd

cc: The Honorable F. James Sensenbrenner, Chairman
The Honorable Melvin Watt, Ranking Member
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Follow Up Record for the February 28, 2002
Oversigcht Hearing of LSC

A. Questions Pertaining to the Activities of The Erlenborn Commission

1. During the February 28, 2002 hearing, vou testified that the activities of the Erlenborn
Commission, as well as the Erlenborn Commission Report, was funded by the LSC? Please
advise the total cost, including an itemized list of the expenditures, for both the activities of
the Commission and the Report.

Direct expense for the Erlenborn Commission totaled $27,886.26. See Arrachment A.

2. Was the Erlenborn Commission established pursuant to 45 C.F.R. § 1601.27, as a
formally designated subdivision of the Board?

The Erlenborn Commission (Commission) was not established pursuant to 45 C.F.R. § 1601.27
as a formally designated subdivision of the Board. There is currently no, nor has there been for
almost a decade, Part 1601 in Title 45 of the Code of Federal Regulations. The last version of the
CFR to contain a Part 1601 was the 1993 edition, in which Part 1601 was the Bylaws of the
Legal Services Corporation. Section 1601.27 was headed “Establishment and Appointment of
Committees.”

The Sunshine Act requires that, unless specified exemptions apply, meetings of the Board be
open to public observation. 5 USC § 552b(b). The question of whether the requirements of the
Sunshine Act are applicable in a given instance depends on whether the gathering at issue
constitutes a “meeting” for purposes of the Sunshine Act, which specifically defines the term
“meeting” as “the deliberations of at least the number of individual agency members required to
take action on behalf of the agency where such deliberations determine or result in the joint
conduct or disposition of official agency business.”s USC § 552b(a)(2).

The LSC Act applies the Sunshine Act’s provisions to LSC by providing that “all meetings of the
Board, of any executive committee of the Board, and of any [state] advisory council established
in connection with this title shall be open and shall be subject to the requirements and provisions
of section 552b of title 5, United States Code (relating to open meetings).” Sec. 1004(g) of the
LSC Act. However, the Commission clearly did not involve the requisite number of individual
agency members (in this case no fewer than 4 member’s of LSC’s Board of Directors) required
to take action on behalf of the agency. It did not involve any “executive committee” of the
Board — that is, a subdivision of the Board authorized to act for and bind the Board. It also did
not involve an “advisory council,” as the LSC Act defines that term in § 1004 ().

45 CFR Part 1622 is the regulation by which the Government in the Sunshine Act is
implemented for LSC. That rule is, by its very terms, limited to the deliberations and decisions
of the Board of Directors of LSC, committees of the Board, and state advisory councils. 45 CFR
§ 1622.1.
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The core provisions of Part 1622 are set out at 45 CFR § 1622.3, which provides that every
meeting of the Board, a committee or council shall be open in its entirety to public observation
(except as otherwise provided in § 1622.5); and 45 CFR § 1622.2, which defines meetings as the
deliberations of a quorum of the Board, or of any committee, or of a council, when such
deliberations determine or result in the joint conduct or disposition of Corporation business.

The Erlenborn Commission was none of the three. It was not the Corporation’s Board of
Directors, not a committee of the Board, and not a state advisory council. The three are defined
at 45 CFR § 1622.2, as follows: Board means the Board of Directors of the Legal Services
Corporation; Committee means any formally designated subdivision of the Board established
pursuant to the By-Laws of the Corporation; Council means a state Advisory Council appointed
by a state Governor or the Board pursuant to section 1004(f) of the Legal Services Corporation
Act of 1974, 42 U .S.C. 2996¢(f). See Attachment A.

3. Aside from the two public hearings noticed in the Federal Register, was there any debate
or deliberations by the Commission, whether by meeting or teleconference held behind
closed doors (i.e., not open to the public) and not noticed in the Federal Register, as
required by the regulations? If so, please advise the date(s), time(s), and location(s) of such
meeting(s).

In addition, 45 C.F.R. § 1622.8 requires “the Secretary shall make a complete transcript or
electronic recording adequate to record fully the proceedings of each meeting or portion
thereof closed to the public.” In your testimony on February 28, 2002, you advised the
Subcommittee you would provide a copy of the transcript from the closed-door
deliberations of the Commission. Therefore, as required by the regulations and promised
to Congress at the hearing, please provide the transcript of the meeting(s) where the
Commission debated, deliberated and reached its interpretive conclusion of the “is”
present language of Public Law 104-134 § 504(11). Does the LSC maintain that the LSC’s
Board discussion leading to the conclusions reached in the Erlenborn Commission Report
was a proper topic to be discussed behind closed doors, especially in light of the regulations
of the Government in Sunshine Act?

During the hearing, we advised that we would provide transcripts of the public hearings of the
Commission. We also repeatedly stated that pursuant to the Government in Sunshine Act, notice
was not required. For further explanation, please refer to our response to Question 2.

Transcripts from the two Erlenborn Commission hearings are attached. Both hearings were
properly noticed in the federal register and open to the public. The Commission widely
publicized and invited a wide-range of interested persons and organizations to provide testimony.
For example, Representatives of the Agricultural community were invited and testified before

the Commission. See Attachment A. There was also an organizational meeting held on February
2, 1999. There is no transcript for that organizational meeting. Further, there is no transcript
from the teleconference call that occurred in May of 1999, nor was one required. See transcripts
from March 27, 1999 and April 10, 1999, attached.
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The LSC Board of Directors” discussion regarding the Erlenborn Commission was not discussed
behind closed doors but, instead, during the open sessions of the LSC Board meetings, and
every Board agenda item for every LSC Board meeting is properly noticed in the Federal
Register.

4. From November 16, 1998 until the date the LSC Board changed its alien representation
regulation, please list by date every executive closed-door session held by the LSC Board.
Did the LSC Board discuss any aspect of the Erlenborn Commission during any of its
executive closed door sessions during the period just described? If so, was the discussion
topic properly noticed in the Federal Register?

Executive closed door sessions occurred on April 6, 2002; Jan. 18 & 19, 2002; Nov. 17, 2001;
Sept. 8, 2001; June 30, 2001; Jan. 26 & 27, 2001; Nov. 10 & 11, 2000; Sept. 18, 2000; June 20,
2000; April 15, 2000; Nov. 19 & 20, 1999; Sept. 18, 1999; June 12, 1999; April 17, 1999; Feb.
21 & 22, 1999; Nov. 16, 1998. The Erlenborn Commission was not discussed during any of the
executive closed door sessions. Every Board agenda item for every LSC Board meeting is
properly noticed in the Federal Register.

5. In light of the significant impact the Commission’s decision has on this nation’s
agricultural community, why were only members of the academic community chosen to
serve on the Commission and not any members of the agricultural community? Please
explain to the Committee the Board’s reasoning that a commission comprised solely of law
professors is a panel capable of a fair interpretation of this regulation?

The Board chose panelists to the Erlenborn Commission viewed as specialists who have
distinguished themselves in immigration law. In addition to being highly qualified legal
scholars, these individuals are lawyers and professors unaffiliated with LSC.

Twould like to highlight that the question before the Commission was the proper interpretation
of the law, and not the establishment of policy, hence the use of law professors who are best
schooled in statutory construction. The role of the Commission was not to debate or negate the
law but, to evaluate and make recommendations as to the proper reading of the clause at issue.
We believe that the conclusions of these legal scholars are solidly based on the law, not policy,
and that their sound reasoning and legal analysis will withstand the scrutiny of those schooled in
statutory construction. Also see Answer to Question 3 concerning members of the agricultural
community who testified before the Commission.

6. The word “is,” as used in the statutory language in question, limits any legal assistance to
an alien who “is present in the United States.” Ts it a correct statement to find the
Commission concluded that legal assistance could be provided to an alien who was ever
present in the United States? Please advise the Subcommittee on the Commission’s
interpretation and definition of the word “is” as used in Public Law 104-134 § 504 (11).

For an alien in one of the unrestricted categories, representation would be authorized so long as
the eligible alien is present sufficient to maintain residence or lawful immigration status at the
time of the cause of action. With regard to H-2A workers, representation is authorized if the
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workers have been admitted to and have been present in the United States pursuant to an H-2A
contract, and the representation arises under their H-2A contract.

7. The regulation 45 C.F.R. § 1622.10 states ""the Corporation shall report to the Congress
annually regarding its compliance with the requirements of the Government in the
Sunshine Act, 5 U.S.C. §552(b), including a tabulation of the number of meetings open to
the public, the number of meetings or portions of meetings closed to the public, the reasons
for closing such meetings or portions thereof, and a description of any litigation brought
against the Corporation under 5 U.S.C. §522(b), including any costs assessed against the
Corporation in such litigation.” Please provide the Subcommittee with copies of these
reports from 1996 to the present.

See Attachment A.

8. The Subcommittee received testimony about legal services lawyers who were caught on
videotape traveling into Mexico in 1999 to solicit clients. The involved North Carolina
program was fined $17,000, the cost of the trip, in violation of the statute prohibiting such
solicitation. Does LSC permit lawyers funded by LSC to make trips to foreign countries to
provide outreach or education? If so, please provide a statement of LSC's policy regarding
foreign travel for these purposes. Please describe how LSC monitors its programs for
improper foreign travel and describe each and every instance, since 1996, of improper
travel by LSC grantees to foreign countries? Do you agree with the statement that
solicitation of business in foreign countries, such as Mexico, by LSC funded attorneys is in
violation of existing federal statute? If so, what is the Corporation and the Board doing to
discourage such actions by its grantees?

Please provide the Subcommittee with actual LSC expenditures on foreign travel by its
programs since 1996. Please provide the name of the program, the total amount spent, and
the reason for the foreign travel.

Since 1996, how many complaints has the Corporation received involving legal assistance
to aliens who were outside the United States at some point during which legal assistance
was rendered by an LSC-funded lawyer? Please specifically identify the complainant, the
grantee, the case name, and a summary of LSC's actions in each case.

LSC has no policy on foreign travel by LSC funded lawyers. However, all grantees must
comply with all LSC regulations and applicable statutes. Particularly relevant to this issue is
Part 1630, which defines an allowed cost as a questioned cost which the Corporation has
determined to be eligible for payment with LSC funds. This definition applies only to costs
which either the Corporation or an authorized auditor has questioned during the course of an
audit or investigation. Costs are generally allowable provided that they meet the nine criteria of
§1630.3(a).

Foreign travel is not an area that LSC has asked its recipients to provide reports, therefore we do
not have a comprehensive response. Nevertheless, there have been some complaints that have
touched on the issue of foreign travel. Provided is a summary of each complaint related to this
issue.
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LSC Docket Number 98-1-018, complaint filed by Kenneth Boehm of the National Legal
and Policy Center (“NLPC”) against Farmworker Legal Services of North Carolina
(“FLSNC™), a unit of Legal Services of North Carolina. On June 4, 1998, Mr. Boehm
sent a complaint, with supporting details, including a videotape of an FLSNC attorney
providing legal assistance to individuals in Mexico, to the LSC Office of the Inspector
General ("OLG"). The OIG referred this to LSC management, which, on June 16, 1998,
began to conduct a review. From July 14-17, an on-site review was conducted. On
August 3, 1998, the team report was filed and outlined the finding of substantial
violations of the LSC Act and regulations. Based on this, LSC on September 21, 1998,
assessed a substantial fine against the program and announced that LSC would no longer
permit LSC funds to be awarded to FLSNC as of January 1, 1999.

LSC Docket Number 98-1-040, complaint filed by Kenneth Bochm of the National Legal
and Policy Center (“NLPC”) against Legal Services of North Carolina (“LSNC”). There
was no case filed in this instance, the allegation was that a person purportedly called from
Mexico seeking legal assistance, in the form of advice, with respect to an immigration
question. Because this complaint involved hearsay information, LSC attempted to go
back through the chain of allegations to the originator. Despite several efforts, the
originator of the claim did not respond to LSC’s requests for information. On the other
hand, LSNC provided information showing that it rejected the telephone call as a case.
LSC concluded its review with a written letter to the complainant, Mr. Boehm, and the
program, dated November 6, 2000, with a finding of “No Violation." For the record, it
should be noted that in the original correspondence the caller acknowledged he provided
false information and a false identity to the program.

LSC Docket Number 99-1-048, complaint filed by Kenneth Boehm of the NLPC against
Legal Services of North Carolina (“LSNC”). There was no case filed in court in this
complaint. The program, LSNC provided legal assistance to Mr. Rafael Villela-Ramos.
In reviewing this complaint, LSC determined that Mr. Villela-Ramos had been an H2A
worker in 1998; however; he was not working as an H2A worker in 1999, at the time of
the representation, nor was he present in the United States. LSNC asserted that Mr.
Villela-Ramos had been represented by the program in the prior year and its
representation in 1999 was pursuant to a claim he could make as a result of the 1998
representation. LSC determined there was no violation of the LSC Act or related
authorities. See Program letter 2000-2, January 24, 2000 - Attachment A.

LSC Docket Number 99-1-050, complaint filed by Elizabeth Tripses against Legal Aid of
Western Missouri (“LAWM?”).  Ms. Tripses made several allegations regarding the
representation of a client, one of which was that the client was not a US citizen. OCE
contacted LAWM and requested information. LAWM responded by providing all of the
requested information. A review of the information provided by both Ms. Tripses and
LAWM revealed that the client was born abroad to a US serviceman; a copy of the
client's citizenship attestation was provided.
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During the period of January 23 to February 11, 1998, several Farmworker Legal Services of
North Carolina (“FLSNC”) staff members traveled to Mexico.l According to the program, the
purposes of the trip were to conduct community education to H2A workers, to meet with existing
clients, and to learn about the reality of H2A workers’ lives. The important underlying purpose
was to increase H2A workers’ trust in FLSNC’s ability to represent them regarding serious
violations of their contractual rights while working as H2A workers in North Carolina.2 The
cost of the trip, not including staft salaries, was $10,573.85.3 The cost of the salaries for the trip
was $6,476.40.4

Texas Rural Legal Aid (“TRLA”) during the period of January 1, 1999, through November 30,
1999, engaged in the following travel: June 17-23, 1999, Roman Ramos and Alba Morales
traveled in Mexico to “re-interview existing clients.” October 10-14, 1999, Roman Ramos
traveled in Mexico to “interview existing clients.” Based on the manner of the TRLA response,
there may have been additional travel during this period.

Since 1996, LSC has received seven complaints involving the provision of legal assistance to
aliens who were outside the United States at some point during which the legal assistance was
rendered by an LSC- funded lawyer. Set forth below are the specifics of each complaint.

! See LSNC June 23, and July 8, 1998 responses, and the LSNC Response to Complaint. The tickets for
the travel were purchased on January 5, 1998. LSNC July 8, 1998 Response, Item A-2.

* LSNC Response to Complaint Regarding Outreach to H2A workers in Mexico of Farmworkers Legal
Services of North Carolina (hereinafter “LSNC Response to Complaint™) at 1, (1998).

® The travel and related expenses for the Mexico trip were charged to two accounts; 011-62400-140-100 -
Contract Services, and 011-63000-140-100 - Community Education: for a total cost of $10,573.85 (not including
staff salaries):

* Ventura Gutierrez $ 81512
* Lori Elmer 1,271.17
* Alice Tejada 923.78
* Mary Lee Hall 2,180.21
* Asencion Faulkner 2,188.00
$7.378.28
* Airfare for four 1,896.00
* Other 1,299.57
TOTAL $10,573.85

* The time of the staff were determined by reviewing the individual Travel Reimbursement Request and the
travel itinerary from the travel agency, Only actual working days are being considered, Lori Elmer and Alice
Tejada’s dates were from January 23, 1998, through February 10, 1998, and Mary Hall’s dates were from January
23, 1998, through February 12, 1998. The calculation of the salaries follows:

Lori Elmer (13 days @ 7 hours per day @ S17.53) $1,595.23
* Mary Hall (15 days @ 7 hours per day @ S32.75) 343875
* Alice Tejada (13 days @ 7 hours per day (@ S18.82) 1,712.62

TOTAL $6.746.60
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LSC Docket Number 99-1-061, complaint filed by Kenneth Boehm of the NLPC against
Texas Rural Legal Aid (“TRLA”). This complaint was reviewed concurrently with the
complaint of Dean Kleckner, dicussed below.

LSC Docket Number 99-1-067, complaint filed by Dean Kleckner of the American Farm
Bureau (“AFB”) against TRLA. Both complainants allege that TRLA is representing
three H-2A workers who had not been present in the United States since 1996. Mr.
Kleckner also presents an issue regarding the representation of persons in another state.
LSC reviewed these complaints and determined there was no violation of the LSC Act or
related authorities.

LSC Docket Number 00-1-028, complaint filed by Kenneth Boehm, NLPC, against the
Georgia Legal Services Program (“GLSP”). Case Name: Noe Rivera Garay, Efrain
Rivera Garay, Salvador Gonzalez, Jose Guadalupe Valdez Reyes, and Ruben Aviia
Yafiez v. Southern Valley Fruit and Vegetable, Inc. Hamilton Growers, Inc. Georgia
Growers Association, Inc., and Kent Hamilton. Mr. Boehm raised concerns that GLSP
was improperly representing five H2A workers who were not present in the United States
at the time of the representation. LSC conducted a review and determined there was no
violation of the LSC Act or related authorities.

The complaint filed against Farmworker Legal Services of North Carolina (*FLSNC”) was filed
by Kenneth Boehm of the National Legal and Policy Center (“NLPC”). As noted above, LSC
found serious and substantial violations, including a pervasive failure to comply with basic
client screening: (a) income screening (b) asset screening, (c) alien eligibility screening, and to a
lesser extent, (d) the execution of retainer agreements. LSC also found FLSNC had provided
legal assistance to 26 individuals who were not present in the U.S. at any time during the
tendency of the case. As a result, FLSNC no longer receives LSC funding.

9, The Subcommittee has received information invelving activities of one of the Georgia
legal services groups and request you please provide further clarification to us. An LSC-
funded attorney has filed suit against G&R Farms, a Georgia Vidalia Onion producer, on
behalf of forty workers who planted onions for G&R in 1999. In 1999, an LSC-funded
attorney visited the labor camp and had forty workers sign up to have this attorney
represent them. When the statute of limitations was about to expire in November of 2001,
the LSC grantee filed suit in order to toll the statute. Apparently, only one of the forty
workers can now be found and he is an illegal alien. Of course, the Erlenborn
Commission's interpretation of the alien representation provision appears to "open the
door" and allow the LSC-funded attorneys to search in Mexico for these illegal aliens and
provide them with representation. However, it is believed all of these workers are ineligible
for representation due to their illegal immigration status. Does the Corporation believe,
based on the Erlenborn Commission's findings, these illegal aliens are now eligible for
representation?

Please provide the Subcommittee with a complete, detailed explanation of the litigation
methods of this LSC-funded attorney. Of particular interest to the Subcommittee is the
allegation these workers are receiving representation prior to any claim of harm or injury.
Does the Corporation support such actions by LSC-funded attorneys?
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The Subcommittee is quite concerned about this report and is requesting a complete and
full investigation of all the facts and circumstances of the representation of these forty
workers. In addition, please provide us with copies of all discovery and court documents,
including the original Complaint.

G&R Farms is one of the four defendants doing business as Dasher Harvesting in the pending case,
Alvarez-Lopez et. al. v. Robert Dasher, et. al.. CV 601-128 (S.D. Ga. Nov. 13, 2001). GLSP represents
40 plaintiffs who were H-2A workers for Dasher Harvesting from November 1999 until early January
2000. All plaintiffs in this case worked as legal H-2A workers and filed suit for claims arising directly
under their H-2A contract work while employed in the United States. Thus, they meet the eligibility
requirement formulated by the Erlenborn Commission and adopted by the LSC Board, requiring H-2A
workers to be present in the country at the time of their cause of action to be eligible for LSC-funded
assistance. It is not true that "only one of the forty workers can now be found, and he is an illegal alien.”
During the deposition, GLSP offered the testimony of several plaintiffs currently residing in the United
States. Other plaintiffs have since returned to Mexico. See Attachment A for copies of all requested
documents.

Tn November 1999, several Dasher Harvesting employees sought legal assistance from GLSP, claiming
they had not been paid their promised wages. As part of her investigation into this case, GLSP attorney
Nan Schivone wrote grower Robert Dasher in August 2001 requesting records under 20 C.F.R.
655.102(b)(f), so that she could further evaluate her clients’ claims. The standard practice of GLSP's
Farmworker Division is to investigate assertions of eligible clients, research potential legal claims,
obtain and review documents from sources including the grower, and assess the merits of the potential
claims prior to deciding on any strategy, such as whether to file litigation. Ms Schivone began
discussions with Dasher's counsel in September 2001 about obtaining pertinent records to assess the
nature of her clients’ claims and determine the appropriate course of action. She followed up the
discussion with several letters, including a detailed letter dated October 25, 2001, that mentioned the
possibility of settling the claim. Dasher's counsel did not turn over the records until November 2, 2001,
shortly before the expiration of the statute of limitations.

Upon receiving the records, GLSP attorneys determined that there indeed had been wage violations and
made another settlement offer on November 7, 2001. Dasher's counsel did not respond to the offer but
did agree to a one-week extension of the statute of limitations. Ms. Schivone heard nothing regarding
the settlement proposal in the ensuing week, so she filed suit on November 13, 2001. Since that time,
GLSP has demonstrated a continued willingness to discuss a settlement, but no agreement has been
reached.
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B. Questions Pertaining to the LSC Inspector General’s Office and Functions

1. LSC Inspector General Edward Quatrevaux wrote a letter to U.S. Representative
Harold Rogers, Chairman of the House Appropriations Subcommittee, on September 14,
2000. This letter was discussed at the February 28, 2002, hearing of the Subcommittee
and is posted on the web page of the LSC Inspector General (IG). The LSC IG's letter
states that grantees had repeatedly denmied the TG access to information and the LSC
President and Board of Directors had "undermined the OIG by encouraging grantees to
refuse to provide information to the OIG." Please identify the following: the information
the IG requested, the LSC programs that refused the IG the requested information, and
the reason given by the LSC programs to support its denials.

The following answer was provided by the Office of Inspector General: In his September
14, 2000 letter to Representative Rogers, former LSC Inspector General Edward Quatrevaux
stated: “Grant recipients have repeatedly denied the Office of Inspecto